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INITIAL BRIEF OF ENERGY MICHIGAN, INC.
I.

Introduction and Summary of Position

A.

Introduction.

Varnum Riddering Schmidt & Howlett LLP hereby files the Initial Brief of Energy Michigan,
Inc. ("Energy Michigan") in this matter pursuant to the schedule adopted by Administrative Law
Judge Sharon Feldman ("ALJ").

B.

Summary of Position.

1.

The Consumers Energy and MPSC Staff calculation of stranded cost are

overstated.

Both Staff and Consumers incorporate excessive allocations of generating plant cost
responsibility to ROA customers or understate applicable revenues. Staff and Consumers
assume that ROA customers are responsible for Production Fixed Costs of 98.366% of
generating plant but use only 93% of revenues to pay those production costs.

2.

The MPSC Staff calculation of third party sales revenues and the associated

concept of calculating stranded costs should be rejected.

1

There is no record support for the theory behind the Staff method of calculating stranded
costs. The calculations on the record were merely presented by Consumers Energy at the
request of the MPSC Staff. The Consumers witness did not support the Staff theory. 2
Tr 67, Belknap. For this reason there is no evidence and hence no legal basis for the
Commission to adopt the Staff theory. Also the method of presentation which avoided
using any sponsoring witness deprived Energy Michigan of its lawful right to conduct
discovery, cross examination and rebuttal since there was no position to rebut.

The Staff method leads to absurd results. The Staff calculations in effect assign 98.36%
of generating cost responsibility to Choice customers yet restrict funds available to cover
those costs to 93% of total revenue. The resulting mismatch guarantees excessive
stranded cost. This result would be even worse on the Detroit Edison system where 97%
of generating costs are jurisdictional but only 87.5% or less of revenues are jurisdictional.
Such absurd results should lead the Commission to conclude that the new Staff method is
untenable and that Staff failed to bear its burden incumbent to overturn long standing
Commission precedent to the contrary.

3.

The stranded cost calculation methodology should be revised to place ROA

customers on the same footing as retail customers.

ROA customers pay approximately 1.7 mills/kWh of securitization and nuclear
decommissioning costs and get absolutely nothing in return for these payments. See
Consumers Tariff Sheet E3.10 Assuming 4 million Mwh of ROA service, this amounts
to a $6.8 million subsidy of retail customers by ROA customers. Retail customers pay
the same charges and receive power from the Palisades plant at a cost that is net of the
securitization payments made to cover the plant.

The imposition of securitization and nuclear decommissioning costs on ROA customers
can no longer be justified on the grounds that the Palisades nuclear plant is stranded. In
2004 Consumers sold as many Mwh as it did in the years prior to Electric Choice. The
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market price of power is far in excess of the cost of production of Palisades thus
guaranteeing Consumers' substantial profits from sale of any excess Palisades power.
Also, the Commission Capacity Need Forum Report concluded that Consumers must add
generation capacity. Finally, the burden of these uneconomic stranded cost charges has
caused a sharp decline in Choice enrollment as noted by the Commission in its Report on
Status Of Competition For 2005.

The Commission can eliminate ROA subsidies to retail customers on an equitable basis
by delivering an amount of Palisades power to ROA customers that is equivalent to the
securitization and nuclear decommissioning payments made by these customers divided
by the cost per kWh of Palisades production.

II.

The New Staff Method of Allocating Third Party Sales Which Is Incorporated In The

Staff Method Of Calculating Stranded Costs Is Flawed and Should Not Be Adopted

A.

History of Third Party Sales Issues.

Since passage of PA 141 in 2000, the Commission has used 100% of the net third party sales
revenue (non-jurisdictional sales revenue above the $17.4 million contained in frozen PSCR base
rates) from Consumers' sales of power to non-retail customers to offset stranded costs. The
Commission's theory is that if the departure of retail customers for ROA service causes stranded
costs, then that departure also allows the utility to sell unneeded power into the market and
thereby partially recover revenue that is lost or stranded when customers leave retail service. U12639, December 20, 2001, p. 101. In order to apply this offset, the Commission needs to
determine both the amount of third party sales revenue freed up by competition and the amount
of stranded costs.

B.

2004 Third Party Sales Revenues Resulted From Mwh Freed Up By ROA.
1

Also see Cases U-13380, U-13720 and U-14098 and Court of Appeals Opinion No.
241990, November 28, 2003 upholding the U-12639 case decision.
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Energy Michigan Witness Polich testified that all 2004 third party sales revenue resulted from
sale of MWh of power freed up by the ROA program. 2 Tr 90. The discovery response
provided by Consumers and Consumers Exhibits from U-13917-R demonstrate that 2004 third
party sales were approximately 2.48 million MWh and ROA sales were approximately 4 million
MWh. See 14526 EM-CE-4 and 5. Exhibit A-13, U-13917-R. Mr. Polich said, "If Consumers
had been serving the load on ROA under full service rates, the amount of third party sales would
have disappeared. In addition, Consumers would have been placed in the position of increasing
its power purchases since the ROA sales exceed third party sales by 1.6 million MWh. I
therefore conclude that all third party sales resulted from MWh freed up by the ROA program".
2 Tr 90.

C.

There Is No Basis For Adoption Of The Staff Position On Allocation Of Third Party

Sales Or Calculation Of Stranded Cost.

Energy Michigan Witness Polich testified that there is no support on the record for adoption of
the Staff's new method of calculating stranded cost. A bare mathematical calculation of stranded
costs allegedly resulting under the "new Staff method" was presented by Consumers Energy
Witness Belknap in Supplemental Testimony.

However, Mr. Polich testified that, "Mr.

Belknap's testimony lacks any explanation for the purpose of the calculation." In response to a
question as to whether Mr. Belknap provided any rationale, justification, explanation or support
for the purpose of the [Staff] calculation, Mr. Polich answered, "No". Polich Rebuttal, 2 Tr 103.
In fact, Mr. Polich observed that neither the Commission Staff nor any other party provided
testimony which supports the Staff's new method of calculating stranded cost. Id.

A Commission decision may be overturned if it is unlawful or unreasonable.

MCL 462.26(8)

For that reason, any MPSC Order adopting the Staff position would be unreasonable because it is
unsupported by evidence on the record.

Associated Truck Lines, Inc v Public Service

Commission, 377 Mich 259; 140 NW 2d 515 (1966); Attorney General v Public Service
Commission, 231 Mich Ap 76, 77-78; 585 NW 2d 310 (1998). In this case the Commission
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would truly lack any substantial justification for allocation of third party sales proposed by
MPSC Staff since there is literally no testimony supporting that method on this record.

Because the new Staff concept was placed on the record without supporting testimony, Energy
Michigan was deprived of its right to file discovery regarding Staff's theory or application of the
Staff theory as to specific factual circumstances. Energy Michigan was deprived of its right to
rebut the rationale for Staff's methodology and was denied the right to cross examine the Staff
witness regarding that methodology.

For these reasons, Energy Michigan was prejudiced in its ability to disprove or discredit the Staff
position. This procedural evasion, together with a lack of any detailed support for a novel and
obviously flawed calculational approach literally deprives the Commission of a substantial basis
for adopting the methodology.

D.

The New Methodology Proposed By Staff To Allocate Third Party Sales Revenues And

Calculate Stranded Costs Would Lead To Absurd Results.

III below discusses the specific calculational errors contained in both the MPSC Staff and
Consumers Energy presentations as they relate to calculation of generation revenue requirement
and revenue. Both Staff and Consumers would make ROA customers responsible for costs
associated with 98.366% of generation plant yet would allow only 93.1056% of revenue to cover
those costs. Consumers Energy Workpaper CFB WP-1, line 2 proves that generation costs were
assigned to ROA customers assuming that 98.3662% of that plant was jurisdictional , e.g. used to
serve retail customers and that only about 1.63% was used to serve non-jurisdictional, i.e
wholesale customers. Exhibit EM-7, p. 1.

However, in 2004, Consumers' actual sales show a much different story. Out of approximately
36 million Mwh of total retail and wholesale transactions, 2.48 million Mwh were wholesale and
about 33.5 million were retail. See Exhibit A-13 (2.48 million Mwh wholesale) and A-22 (33.5
million Mwh of retail sales), U-13917-R.

Using these figures, approximately 93% of

Consumers' sales were jurisdictional, i.e. to retail customers and 7% to wholesale customers.
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Looking at Consumers' 2004 MPSC Annual Report there were 36 million Mwh of sales and over
2.9 million Mwh listed as wholesale transactions. P. 310-311.1. See Attachment A. Using this
data, it can be seen that less than 92% of Consumers' sales in 2004 were to retail customers and
more than 8% were to wholesale, i.e. non-jurisdictional customers.2

Consider that the difference between 98.366% and 93% plant responsibility is over $13 million
of total revenue requirement, e.g. stranded costs. See Attachment B, line 20. Compare that
reduction to the Staff and Consumers presentation that total stranded costs were $23.7 million
and $24.1 million respectively.

Looked at another way, if ROA customers are to be held responsible for 98.366% of generating
costs, they should receive 98.366% of revenue as an offset to stranded costs. Use of 98.366% of
the total 2004 sales of electricity would have increased gross revenue used to calculate
Production Fixed Cost revenue by $114 million and the 30.24% of that increase which
Consumers claims is the percent of sales represented by generation fixed costs would have
resulted in an additional $34.5 million to offset stranded costs. See Exhibit EM-7, p. 3. Use
total revenues on line 13 instead of total on line 10. This adjustment would literally eliminate
stranded costs under the new Staff theory.

Consider the results of Staff's theory if applied to Detroit Edison. In Case U-13808-R Detroit
Edison attempted to charge Choice customers for 97.24% of generating assets on the grounds
that that percentage of generating assets was involved in sales of power sold to retail customers
(i.e. jurisdictional). U-13808-R, Exhibit A-24. In reality, out of Detroit Edison's 48 million
Mwh of sales in 2004, over 6,084 Gwh of sales were to wholesale customers. See Byron
Exhibits A-5 and A-1 in Case U-13808-R. Thus, more than 12.5% of Edison's total sales were to
wholesale customers yet the Staff method presented in this case would require Electric Choice
2

Consumers Witness Kurzynowski testified that Consumers native generating plants
produced 24,283,806 Mwh of power and 2,243,600 Mwh of the output were sold to third parties.
Exhibit A-7, p. 1 of 1. In other words, 9.24% of the power produced by Consumers' generating
plant was sold to third parties and only 90.76% was delivered to and used by jurisdictional
customers.
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customers on the Edison system to pay for 97.24% of generation costs instead of the 87.5% or
82.5% that would be justified by actual sales data.

What if 50% of generating plant output were used for third party sales? Would Staff claim that
ROA customers should be responsible for 98% of the costs when the only 50% of the output was
used to serve jurisdictional customers? The inaccurate results produced by the new Staff method
in this case become completely absurd results when they are applied to Detroit Edison Company
or to a wide range of assumptions.

The new Staff method of allocating third party sales revenues charges ROA customers with
significantly higher cost responsibility than actually justified by sales data. For this reason the
new Staff method is not a credible substitute for the existing U-12639 methodology that has been
repeatedly approved by the Commission on the basis of a sound and well documented factual
record. This glaring flaw of the Staff plan alone should render the theory unacceptable for
adoption even if it were supported by substantial evidence and testimony, which it is not.

Conclusion

The Commission should allocate all net third party sales revenue above the $17.4 million in the
base PSCR to mitigate 2004 stranded cost. The balance should be used to offset stranded costs
from Cases U-13720 and U-14098. 2 Tr 91.

III.

The Consumers Energy And MPSC Staff Presentations Overstate Stranded Costs.

A.

Background - The Current U-12639 Method Of Calculating Stranded Costs.

In Case U-12639, the Commission established the basic mechanism for calculating and
recovering stranded costs.

The Commission ruled that the annual Production Fixed Costs

including generation plant capital costs and capacity costs contained in the PSCR should be
calculated each year (PFC revenue requirement). The PFC revenue available to offset the PFC
revenue requirement is calculated by determining the percentage of overall revenues which is
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comprised of generation and PSCR fixed costs. That percentage is multiplied by the total
revenue in any given year to determine the Production Fixed Cost revenue (PFC revenue)
available to pay the PFC revenue requirement.

The basic formula in place now is that

Production Fixed Costs revenue requirement minus Production Fixed Cost revenue equals
stranded cost.

U-12639, December 20, 2001, p. 4.

In the same case, the Commission

specifically ruled that all third party sales revenue created by Mwh freed up by the departure of
ROA customers should be used to offset stranded costs. Id., p. 10.

It is extremely important to understand the theory behind this concept. The Commission's PFC
revenue requirement and revenue were calculated using jurisdictional sales to retail customers
and the revenue that those sales produced. Jurisdictional revenue specifically excludes sales
related to non-retail wholesale type customers. Thus, if in a given year Consumers sold 36
million Mwh and historically 1.5% of those sales were to wholesale customers, the stranded cost
revenue and revenue requirement would be calculated by using 98.5% of the generating plant
and costs incurred by Consumers to serve the retail market. The Commission would then
determine the portion of the 1.5% of sales (1.5% x 36 million = 540,000 Mwh) that were freed
up by Choice and use this revenue (minus variable cost) to offset stranded costs.

This precedent was confirmed in all succeeding stranded cost cases applicable to Consumers
Energy: U-13380, U-13720 and U-14098. The Court of Appeals Case also confirmed the U12639 method of calculating stranded costs. Case No. 241990, PSC LC No. 00-012639,
November 18, 2003.

B.

The Numbers In This Case Do Not Add Up.

1.

The Consumers case.

The Consumers presentation found about $24 million of stranded costs under
circumstances that Energy Michigan believes should have yielded little or no stranded
cost. Exhibit A-1.
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Energy Michigan's initial critique of the Consumers filing focused on a mismatch in
revenues as the cause of the stranded costs. Energy Michigan Witness Mr. Polich
testified that the jurisdictional factor used by Consumers to assign costs collectible from
retail customers (and hence from ROA customers as stranded costs) was about 98.3662%
of Consumers' sales. This number was derived from the U-10685 rate case jurisdictional
factor for the rates in effect 2004. Polich, 2 Tr 87. However, an examination of Exhibit
A-22 from the U-13917-R reconciliation case (Exhibit EM-5) showed that Consumers
PSCR sales of approximately 30 million Mwh were only 89.6143% of the 36 million
Mwh of total sales. Id.; Exhibit EM-5. This seemed to indicate that Consumers had
assigned 98.36% of cost to ROA customers but only utilized 89% of revenues to cover
such costs.

However, further review as well as the Consumers Rebuttal demonstrated that the PSCR
sales totaled approximately 30 million Mwh but Special Contract sales comprised an
additional 3.5 million of the total 33.353 million Mwh of jurisdictional sales. See Exhibit
EM-5, CE A-22. Thus, Energy Michigan's initial theory regarding the mismatch between
cost responsibility and revenue was mistaken because it focused on the numbers that did
not include the impact of Special Contract sales.

2.

Consumers' calculation for the MPSC Staff.

The Consumers Supplemental Testimony purported to implement the Staff's concept of
stranded cost calculation. The data in that calculation was equally troubling because the
same mismatch of revenue and costs appeared and the cause at first appeared to be that
Consumers had subtracted PSCR revenues for Special Contract customers twice in its
calculation of total revenue from sales to ultimate customers that was available to cover
stranded costs. Polich Rebuttal, 2 Tr 104-05.

Subsequent discovery sent to Consumers Energy and responses from Consumers revealed
that in fact the SMC revenue had not been subtracted twice.
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C.

So What Was The Problem?

1.

The Consumers case.

a.

Consumers assigned 98.366% of generation costs to stranded cost but only

used 93% of revenue to offset those costs.

Consumers Workpaper CFB WP-1 shows that Consumers assigned 98.3662% of
generation related fixed costs to Choice customers in their stranded cost
calculation because this was the percent of the plant assumed to serve
jurisdictional (retail) load. See Exhibit A-1, line 1 and Workpaper 1, line 2;
Exhibit EM-7, p. 1. Thus the assumption is that 98.3662% of generation asset
costs were used to calculate stranded costs and only 1.63% of sales were excluded
from this calculation because those assets were used to serve wholesale markets.

To implement the U-12639 method of calculating stranded costs, the total retail
revenue from sales to ultimate customers (wholesale sales) used in line 15 of
Exhibit A-1 excludes all wholesale sales in the revenue used to offset generation
fixed costs. See Workpaper CFB-2 line 7 which shows the revenue used to
develop the adjusted revenue from ultimate customers used on line 15 of Exhibit
A-1. EM-7, p. 2. Then go to Workpaper CFB WP-17 which shows that this figure
was derived from 2004 total sales by removing all sales for resale wholesale sales
on line 11. Exhibit EM-7, p. 3.

In other words, Consumers' calculation of the revenue available to cover the
98.3662% of generating costs should exclude all wholesale revenue. However,
data from this case show that in the year 2004, total Consumers sales to all
wholesale and retail customers equaled approximately 35,980,000 Mwh of which
only 33,500,000 Mwh were sales to Special Contract and retail customers and the
remaining 2,480,000 Mwh were wholesale sales (Exhibit A-13, and Exhibits A-22
of U-13917-R). See also Exhibit EM-5 and Attachment A showing 2004 sales of
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36 million Mwh including 2.9 million Mwh of wholesale sales. Attachment A,
Consumers 2004 MPSC Annual Report, p. 301, lines 10-12.

The simple math shows that in 2004 Consumers' wholesale sales were
approximately 7% of Consumers' total sales, not the 1.6% that would have been
expected.

The consequence of this set of facts is clear:

the Consumers

calculation of stranded costs assigns 98.3662% of generation and PSCR fixed
costs to ROA customers as a revenue requirement but only uses 93% of the actual
revenue to cover these costs3.

This impact is aggravated by the fact that ever since enactment of PA 141,
Consumers rate base has been growing substantially and many of these costs
cannot be passed on to retail customers. In fact, any rate base increases that were
included in the 2004 stranded cost case would show up as stranded costs. This is
because many rate base increases are not recoverable through PA 141 § 10d(4) or
at retail because of the rate freeze and caps on residential and small commercial
customers or because Consumers did not receive a base rate increase until
December 22, 2005. See PA 141 § 10d(2) re rate caps.

These same factors are present in the Consumers calculation of stranded cost
under the Staff method except that PSCR fixed costs are removed as is the
revenue to cover those costs. But the fact remains that using the Staff calculation,
98.3662% of generation costs are assigned to ROA customers and only 93% of
revenue is available to cover those costs. Using Ms. Kurzynowski's data, ROA is
responsible for 98.366% of native generating costs but only 90.76% of the
revenue is jurisdictional and thus available to cover those costs. Exhibit A-7 and
n 2.
3

Consumers Witness Kurzynowski testified that Consumers native generating plants
produced 24,283,806 Mwh of power and 2,243,600 Mwh were sold to third parties. Exhibit A-7,
p. 1 of 1. In other words, 9.24% of the power produced by Consumers' generating plant was sold
to third parties and only 90.76% was delivered to and used by jurisdictional customers.
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Under the U-12639 theory of calculating stranded costs there is the potential that
third party sales revenues freed up by Choice can be used to offset stranded costs
and indeed the $29 million of such revenues available would more than offset the
stranded cost calculated under either Consumers or Staff method. See Consumers
Exhibit A-1, lines 18 and 19.

In fact, Energy Michigan has testified in this case that all such third party sales
revenue should be used to offset stranded costs. This position is reinforced by
data showing that in 2004 with 4 million Mwh of ROA sales the wholesale
transactions increased on the Consumers system from 1.6% prior to ROA (the
non-jurisdictional factor in the U-10685 rate case) to about 7% after ROA was
fully in effect. This is clear proof that the vast majority of third party sales
revenue should be used to offset stranded costs because those sales occurred as a
result of Mwh freed up by the ROA program. Neither Consumers nor Staff
rebutted this conclusion.

b.

The Consumers stranded costs are overstated and should be recalculated.

It is fundamentally wrong to calculate stranded costs using 98% of costs and only
93% of revenue. Consumers Exhibits A-1 and A-2 can be revised to incorporate
this logical and necessary change. Attached to this Brief are Attachments B and
C which modify the Consumers calculations in Exhibit A-1 and A-2 to cover one
basic change:

since wholesale transactions were actually 93.1056% of sales

rather than the assumed 98.3662%, Attachment B reduces the jurisdictional factor
used to allocated fixed generation and PSCR costs to the 93.1056% level4. To
accomplish this change in a fair manner the percentage allocation mechanism
used to determine the percent of revenue attributable to Fixed Generating and
4

These exhibits assign only 93.1056% of generating costs to the stranded cost calculation
and assign the remaining 6.8944% to non-jurisdictional sales.
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PSCR costs must also be modified and this calculation is presented in Attachment
C which lowers that percentage from 30.24% to 29.07%.

The net result of these revisions in calculation is that an assignment of 93.1056%
of generating costs to match the 93.1056% of jurisdictional generating revenue
lowers Consumers calculated stranded cost from $24.126 million to $12,449,000.
See Attachment B, line 20.

Consumers would then mitigate these reduced

stranded costs with the available $29 million of third party sales revenue.

In the alternative, stranded costs could equitably be calculated by using the
existing 98.3662% jurisdictional factor but also assigning that same percentage to
all revenue collected by Consumers (see Exhibit EM-7, p. 3, Workpaper 17)
increase the revenue available to cover stranded costs on line 17 would be
increased by 76% of the $29 million of net third party sales revenue available
after the amounts contained in the PSCR base are subtracted or $22 million5.

This approach would virtually eliminate stranded costs.

c.

Conclusion regarding Consumers calculation of stranded costs.

The Consumers calculation of stranded costs is fundamentally flawed because it
allocates over 98% of costs to ROA customers but allocates only 93% of revenue
to cover those costs. This is what actually happened in 2004 as opposed to the
incorrect assumption contained in Consumers Exhibits A-1 and A-2 that 98% of
generating costs were jurisdictional and were covered by over 98% of revenue.

This assumption can be corrected by using increased third party sales revenue to
recognize this disparity or by reallocating costs. However, the fundamental fact
5

This could be calculated by assuming that Choice increase non-jurisdictional sales from
1.644% (100% - 98.366%) to 6.8944% (100% - 93.1056%)
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that the current case filing of Consumers contains an inequitable mismatch
between revenue and expense should produce one of the following two results:

1)

Either recalculate stranded costs using the same jurisdictional factor of 93.

1056% for both revenue and costs as shown in Attachment A, or

2)

Concede that the ROA program sales of 4 million Mwh created a

significant increase in the normal wholesale sales levels of about 1.6% to
approximately 7%. Since that increase was caused by the ROA program, the bulk
of third party sales revenue created by these Mwh of ROA sales should be
dedicated to stranded cost reduction.

2.

Conclusion regarding MPSC Staff calculation.

The MPSC Staff calculation presented by Consumers uses most of the numbers for
jurisdictional generation (but not PSCR) costs used in the Consumers presentation on
Exhibit A-8, p. 1 of 2, lines 1-14. Thus, the Staff calculation suffers from the same
mismatch between cost responsibility at 98+% but retail revenues that only represent
about 93% of total. For this reason, there is a fundamental flaw in the application of the
new Staff theory to a factual situation.

The testimony of Consumers Witness Kurzynowski shows the illogical outcome of the
Staff inspired calculations. By limiting the scope of stranded cost to generation (rather
than PSCR costs) Staff assigns 98+% of generating costs to ROA customers. However,
Ms. Kurzynowski shows that the Consumers generating plant produced 24,283,808 Mwh
of power yet 9.24% of the power from those plants (2,243,600 Mwh) was sold to third
parties. Thus, only 90.76% of the power generated by Consumers served jurisdictional
retail customers. Because of the simple and fundamental inequity involved in assigning
98% of costs and only 93% (or 90%) of revenue to cover those costs, the Staff method
should be rejected.
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An additional reason to reject the Staff theory is that it was not backed by any testimony
whatsoever on this record. For that reason, pursuant to MCL 462.26(8) any MPSC Order
adopting this position would be unreasonable because it is unsupported by evidence on
the record. Associated Truck Lines, Inc v Public Service Commission, 377 Mich 259;
140 NW 2d 515 (1966); Attorney General v Public Service Commission, 231 Mich Ap
76, 77-78; 585 NW 2d 310 (1998).

An unreasonable decision of the Commission adopting the new Staff method would not
be upheld upon appeal.

IV.

ROA Credit For Securitization And Nuclear Decommissioning Charges

A.

Background On Securitization

1.

PA 142 requirements.

Pursuant to PA 142 all ROA customers are assessed securitization bond and tax charges
which mainly comprise the capital costs for the Palisades nuclear plant and other
generation related costs.

ROA customers also pay nuclear decommissioning costs

associated with the Palisades plant6. Full service customers buying generation from
Consumers pay exactly the same charges.

Consumers' retail customers receive power from the Palisades plant as part of their
electric generation service but, since Palisades capital costs are paid through the
securitization mechanism, the Palisades power is priced at variable cost to the retail
customer. ROA customers receive absolutely nothing in return for the securitization and
nuclear decommissioning charges which they are lawfully obliged to pay.

6

Assuming 4 million Mwh of 2004 ROA sales and securitization and nuclear
decommissioning costs of $1.7/Mwh, ROA customers subsidized retail customers in the amount
of $6.7 million during 2004.

15

2.

The first Energy Michigan proposal for securitization credits was rejected by the

Commission.

In Detroit Edison Case U-13808 Energy Michigan proposed that Detroit Edison Electric
Choice customers who are paying securitization charges and nuclear decommissioning
costs of the Fermi 2 nuclear plant receive a credit in return for their payments. The
proposed credit was designed to place Choice customers in the same position as retail
customers by crediting Choice customers with a monetary amount equal to the market
value of the power minus Fermi 2 variable costs. In essence, this credit was based on the
fact that retail customers pay securitization and nuclear decommissioning charges and
receive Fermi 2 power at variable costs.

Energy Michigan proposed that Choice

customers who pay the same securitization and nuclear decommissioning charges should
receive the market value of the capital costs associated with Fermi. In the alternative,
Choice customers should be allowed to buy Fermi 2 power at variable cost. U-13808,
November 23, 2004, p. 101.

In a rehearing Order Case U-13808 the Commission rejected this proposal finding it to be
a bypass of the obligation to pay securitization charges (U-13808, preharing June 30,
2005 p. 5). The Commission reasoned that the legal obligation to pay securitization
charges would be frustrated if a credit were given to offset that obligation. Id.

3.

The Court of Appeals upheld securitization credits.

On September 13, 2005, the Michigan Court of Appeals considered basically the same
issue in an appeal of Consumers' stranded cost Case U-13380.

Among the issues

considered by the Court was an argument by Consumers contending that the Commission
lacked the authority to order any portion of a securitization offset for ROA customers.
Consumers contended that that the securitization offset improperly allowed ROA
customers to bypass securitization charges in violation of MCL 460.10k(2) which
provides,

"A financing order shall include terms ensuring that the imposition and

collection of securitization charges authorized in the order are a non-bypassable charge."
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Consumers Energy Co v MPSC, et al, No. 253316, MPSC LC No. 00-013380, September
13, 2005, p. 8. Attachment D. The Court found that a bypass did not exist because ROA
customers were still being billed for securitization charges and were still being required
to pay them "even if the amount is refunded to them via the securitization offset." While
the Court went on to note that a statute (MCL 460.10d(6)) specifically authorizes the
MPSC to use securitization savings to reduce charges authorized by the PSC, additional
language discussed below can be seen to approve credits that are not specifically
authorized by statute.

This argument is reinforced by further passages in the Court Opinion.

The Court stated, "Consumers further asserts that the securitization offset violates MCL
460.10n(2) which provides that the State pledges that there will not be an impairment of
the value of the securitization property." In response to that argument, the Court stated,
"However, we see no basis for concluding that the securitization offset violates this
provision. Specifically, despite this offset, securitization charges are collected from ROA
customers and used for securitization purposes, but then ROA customers are in effect
credited or refunded the same amount from another source, i.e. excess securitization
savings. Thus, the securitization offset does not impair the imposition, collection or
remitting of securitization funds and accordingly does not violate MCL 460.10n(2)." Id.,
p. 9.

The Court went on to consider Consumers' argument that a securitization offset would
violate MCL 460.10i(4) which makes securitization charges irrevocable. In response the
Court stated, "However, as discussed above, the securitization charges are actually
collected from ROA customers with Consumers being required to refund an offsetting
amount from another source.

Thus, the securitization offset does not violate MCL

460.10k(3)". Id.
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The ruling of the Court can fairly be construed to state that an illegal bypass or offset
does not exist where the obligation for all customers to pay securitization charges is left
intact, but then an offsetting credit from another source is utilized.

B.

The Palisades Nuclear Plant Is Not Stranded.

1.

Consumers retail sales are at pre-PA 141 levels.

As of 2004, Consumers retail sales were within .34% of the level assumed in Rate Case
U-10685 when the base rates in effect for 2004 were set. Polich, Direct, 2 Tr 98. In fact,
the average sales utilized in preceding Consumers rate orders before PA 141 were
33,151,660 Mwh. U-10685, February 5, 1996, p. 30. But Consumers' average full
service sales for 2003 through 2004 were 33,639,144 Mwh. Id. Thus, Consumers' sales
levels under the ROA program have reached the point that existed prior to competition.
If generating plants were not stranded pursuant to the sales levels used in Order U-10685,
then they should not be stranded as of 2004.

2.

Excess power can be sold at a price exceeding cost of production.

In 2005, average wholesale power costs reached levels of $68.54/Mwh, a level
significantly in excess of Consumers' cost to produce power. Finally, the Capacity Need
Forum Report issued by MPSC Staff concluded that Consumers Energy currently needs
more power plants or generating capacity as soon as possible. Id.

3.

The ROA program lowers average retail costs.

Since Consumers is currently selling excess power at a price greater than the cost of
production, the loss of load to ROA is increasing not decreasing profitability and return
on investment. Conversely, the market price of power is so expensive that customers
returning to ROA from retail service must be served with power purchases that cost more
than Consumers' average production cost. Thus, the return of Choice customers has the
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effect of raising rates while Choice customers who leave the Consumers system have the
effect of lowering average costs. Polich, 2 Tr 100.

4.

No stranded costs exist.

Based on these facts, Mr. Polich concluded that no stranded costs exist when retail sales
are equal to or greater than the sales levels assumed to set rates prior to competition. If
generating plant costs were fully compensated at rates and sales levels before
competition, similar sales levels with similar rates should yield the same results. Under
these conditions there should be no stranded plant or stranded costs. 2 Tr 99. Moreover,
as of January 1, 2006 the U-14347 rate Order and expiration of all rate caps under PA
141 should produce revenue entirely sufficient to pay all of Consumers variable and fixed
costs of production. Indeed, under these circumstances the Commission itself stated that
there would be no more stranded costs. U-14347, December 22, 2005, p. 89 and 92.

C.

ROA Customers And Retail Customers Should Receive The Same Benefits From The

Palisades Plant In Return For Paying The Same Costs.

Energy Michigan Witness Polich proposed that ROA customers be placed in exactly the same
position as retail customers regarding benefits received from payment of securitization and
nuclear decommissioning charges. Specifically, Mr. Polich proposed that Choice customers, like
retail customers, receive deliveries from the Palisades power plant at a cost equivalent to the cost
currently being paid by retail customers. Mr. Polich stated, "We are asking the Commission
Order Consumers to provide ROA customers with an amount of power based on the amount of
securitization bond and tax and nuclear decommissioning charges paid by an ROA customer." 2
Tr 101.

Like retail customers, ROA customers who pay securitization and nuclear decommissioning
charges should receive power in return for the payments made.

In the alternative, if the

Commission wishes to reconsider its decision in U-13808 based upon the above referenced Court
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of Appeals decision, the same result could be achieved by selling an amount of Palisades power
equivalent to the value of the securitization and nuclear decommissioning charges paid by ROA
customers and remitting the balance minus variable costs to those customers. This credit would
in effect compensate ROA customers for the fixed production costs paid for the Palisades plant
and place them on the same economic footing as retail customers.

The Energy Michigan securitization credit proposal is supported by the facts on record and a
reading of the law supported by the Court of Appeals.

V.

Prayer For Relief

WHEREFORE, Energy Michigan respectfully requests that:

A.

The MSPC Staff proposal for allocation of third party sales be rejected;

B.

The calculation of stranded cost placed on the record by Consumers Energy at the request

of MPSC Staff be rejected;

C.

The calculation of stranded costs presented by Consumers Energy be reduced as set forth

above and be completely offset with third party sales revenues. The balance of third party sales
revenue should be used to reduce stranded costs awarded by the Commission in Cases U-13720
and U-14098; and

D.

The Commission order Consumers Energy to supply a Palisades power credit to ROA

customers as described above or provide a credit to ROA customers in the amount of the market
price of Palisades power minus variable costs.
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