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STATE OF MICHIGAN

BEFORE THE MICHIGAN PUBLIC SERVICE COMMISSION

**************************

In the matter of the application of )
THE DETROIT EDISON COMPANY )
to implement the Commission�s stranded )
cost recovery procedures and for approval ) Case U-13350
of net stranded cost recovery charges. )
____________________________________)

ENERGY MICHIGAN, INC.�S REPLY TO THE 
DETROIT EDISON PETITION FOR REHEARING

I.  INTRODUCTION AND SUMMARY OF POSITION

A. Introduction

Energy Michigan, Inc. ("Energy Michigan") by and through its attorneys Varnum, Riddering,

Schmidt & Howlett LLP respectfully requests that the Michigan Public Service Commission

("Commission") reject the Petition for Rehearing filed by Detroit Edison Company ("Edison" or

"Detroit Edison") filed September 2, 2003 (the "Edison Petition") or, in the alternative, clarify

portions of its ruling in this matter issued July 31, 2003 (the "Order") pursuant to R460.17403 of the

Commission�s Rules of Practice and Procedure.

B. Summary of Position: The Edison Petition is Based on Six Myths

The Edison Petition is based upon six factual assertions which are demonstrably erroneous.  Once

these "myths" are dispelled, the entire Edison Petition fails because it is totally lacking in factual

support.  Following is a discussion of each of the six Edison myths:

Myth #1: The Commission Did Not Establish Stranded Costs in This Case 

Edison claims that the Commission failed to determine stranded costs in this case.  Edison Petition,



1  Includes the revenue from Rouge sales (Order, p. 22-23) and third party sales adjustment
adopted in Order (Order, p. 20-21).  See Staff Brief, p. 4-6.

2  Energy Michigan Initial Brief, Exhibit 1, line 20: ($56.9 million) (59.8% generation) = $34
million allocation, Order, p. 18.
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p. 1, 2, 5-8.

FACT: The Commission Order specifically adopted a transition charge of less than  zero. 

The Commission determined that Edison�s stranded costs for both 2000 and 2001 were below zero.

Order, p. 12.  However, a specific numerical finding can easily be determined by subtracting the

three specific adjustments to the Edison� claimed  stranded costs which were adopted by the

Commission: imputation of special contract revenue at tariff rates (Order, p. 17-18), Rouge sales

(Order, p. 22) and adoption of the Staff position on third party sales credits (Order, p. 18-22).  By

subtracting the Commission�s three authorized adjustments, it can be determined that the

Commission found over $24 million of stranded benefits for Detroit Edison.  Chart #1 below

documents this conclusion.  

Chart #1: Edison 2001 Stranded Benefits Per 7/31/03 Order

MPSC Staff 2001 Stranded Costs 1 $10.012 million

Imputation of Special Contract Revenues @ Tariff Rates2 -$34.03 million

Stranded Cost -$24.02 million

Thus, the Commission Order in this matter is complete and highly specific.  If Edison cannot make

the simple mathematical calculation illustrated in Chart #1, the Commission could grant Edison�s

request for clarity by stating that the Order results in stranded costs of a negative $24.02 million.

The Commission should then use these funds to offset securitization charges as more fully discussed

below.
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Myth #2: Choice Load Growth is "Out of Control"

Edison cites Choice growth in numbers of customers of 205% in the past 12 months and 150%

growth in megawatts served as well as a 90% increase in Choice from the six months ended June

30, 2002 to the six months ended June 2003.  Edison Petition, p. 3.  Edison also states that "At these

levels, Edison will lose approximately $80 million in contributions to production fixed costs yet will

not collect any net stranded costs from ROA customers."  Id.

FACT: Current Edison load "lost" to Choice barely equals levels accepted by Edison for 2001.

In Case U-11290, Detroit Edison agreed to phase in of 1125 MW of Choice load by January 1, 2001.

Detroit Edison Implementation Plan Tariff, U-11290, March 8, 1999.  As of May 2003, the MPSC

Staff reported 1398 MW of Choice demand in service accounting for about 12.9% of commercial

load and 7.9% of industrial load and almost 0% residential load.  However, these demand figures

include approximately 261MW of demand from the Dearborn Industrial Generation Project which

was load not previously served by Edison. See MPSC Staff Report: Status of Electric Competition

in Michigan, February 2003, p. 4. Thus, the total retail demand "lost " by Edison is more like 1140

MW, a total of approximately 7.4% of Edison�s system kWh sales.  This total load "lost" barely

equals the demand which Edison was prepared to lose as of January 1, 2001 as a trade off for major

concessions from the Commission such as the accelerated amortization of the Fermi nuclear plant

approved in Case U-11726.

In other words, Edison received favorable treatment of the Fermi investment in the form of

accelerated amortization in U-11726 and securitization and frozen rates in PA 141 which have

allowed excess recovery of costs but now is complaining about Electric Choice load which barely

equals levels it accepted for January 1, 2001!

Myth #3: Edison is Suffering "Losses" Due to Customer Choice

Edison introduces a blizzard of statistics from its Form 10-Q Filing for the quarter ending June 30,
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2003 which it claims support the conclusion that Customer Choice has produced unacceptable

financial results.  Edison Petition, p. 3-5.  Specifically, Edison cites a decline in income from $167

million for the six months ended June 30, 2002 to $45 million for the six month ended June 30, 2003

and a decline in cash flow in operations during the same period from $209 million to $39 million.

Id.

FACT: Edison�s revenue reductions are due to failed non-utility investments, storm damage or mild

weather.  

The most recent MPSC Staff data show that Edison earned more than 13.1% on common equity as

of June 30, 2003 compared with an authorized level of 11%.  Attachment 1.  In fact, Detroit Edison

earnings for the 12 months ended June, 2002 are consistently above authorized levels.  Edison�s own

press release describing their second quarter results cited a decline in six months ended June 30,

2003 earnings from $268 million in 2002 to $132 million for the same period in 2003 period or 87

¢ per share. Attachment 2, p. 1.  However, the same press release admitted that $100 million of that

reduction was due to write off of investments in non-regulated synthetic fuels plants (60¢ per share)

and that 16 ¢ per share of the decline were related to mild weather and April 2003 storm costs.  Id,

p. 1 and 2.  Detroit Edison Press Release, Monday, July 28, 2003.  The same Edison release admitted

that year to date operating earnings were $257 million compared with $267 million for the same

period last year.  Id, p. 1.  The reports of Edison�s financial distress are greatly exaggerated by

Edison.  Without mild weather and a failed non-utility investment, Detroit Edison�s earnings for

2003 would have been much the same as in previous years: greatly in excess of authorized levels!

Myth #4:  Retail Customers Are Subsidizing Choice Customers 

Detroit Edison claims that the combination of a zero transition charge plus securitization offsets and

rate equalization credits adopted by the Commission have subsidized competition.  Edison says that

these "subsidies" have resulted in artificial demand for Electric Choice while unlawfully reallocating

cost between Electric Choice and bundled sales customers.  Edison even claims that some Choice

customers have negative charges from Edison.  



3  Hypothetical assumption for illustrative purposes only.

4  U-12478, January 4, 2001, p. 4.
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FACT: The Commission�s decision provides equal treatment for retail and Choice customers.

Chart #2 below illustrates that all Edison retail and Choice customers are equally liable for payment

of securitization charges and have been allocated equal benefits by Commission orders.  The net

impact of securitization on all retail and Choice customers is that their rates subsequent to

securitization are from .28 ¢ /kWh (primary voltage) to .49 ¢ /kWh (secondary voltage) lower than

prior to securitization.  This equality of outcome is justified by the fact that retail and Choice

customers are equally responsible to pay securitization charges.  Chart #2 below also refutes

Edison�s contention that the Commission�s orders have reallocated securitization charges and credits

in a manner that illegally reallocates cost responsibility.   Chart #2 shows that the Commission�s

orders have preserved the distribution of costs existing prior to securitization.

Chart #2:  Securitization Cost and Benefits

Retail Customers Choice Customers

1.  Total Cost of Power3 6 ¢ /kWh 5.5 ¢ /kWh

2.  Est. Securitization Charges .42 ¢ /kWh .42 ¢ /kWh

3.  Est. Securitization Offsets -.42 ¢ /kWh -.42 ¢ /kWh

4.  Rate Reduction4 -.28-.49 ¢ /kWh -.28-.49 ¢ /kWh

5.  Revised Cost of Power 5.72 ¢ -5.5 ¢ /kWh 5.22 ¢ - 5.0 ¢ /kWh

Total Impact of Securitization -.28-.49 ¢ /kWh -.28-.49 ¢ /kWh

Attachment 3, an Edison exhibit from Case U-12639, also refutes Edison�s claims that some Choice

customers are being paid to leave the Edison system.  Attachment 3 at column (f) shows that typical

commercial secondary voltage transmission and distribution charges are 2.2 ¢ /kWh and primary
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customers pay an average of .83 ¢ /kWh for transmission and distribution with actual charges

ranging from .5 ¢ /kWh to 1 ¢ /kWh.  The rate reduction credits approved by the Commission for

Choice customers are .28 ¢ /kWh for primary and .48 ¢ /kWh for secondary voltage customers.  Id.

Clearly, neither of these credits is greater than the average fees charged by Edison. 

Note, however, that if a few Choice customers receive credits greater than their distribution charge,

the same would be true of retail customers with similar voltages and service characteristics.

Myth #5: Edison Believes That All Customers Should Pay 

the Same Rates for Distribution Service

Edison claims that because Choice customers get rate credits close to the size of their distribution

charge they are effectively receiving distribution service at a lower cost than retail customers pay

for distribution service.  Edison states, "...all of Edison�s customers (ROA and full service) use

Edison�s distribution system and should pay the same rates for that use.  Both groups of customers

receive identical distribution services from Edison and should pay the same rates for the services."

Edison Petition, p. 23.

FACT: Detroit Edison has proposed a 137% increase in RAST charges versus an overall average

of 11.9% increase for all retail customers.  See Edison Application for Interim relief, U-13808,

Summary of Proposed Increases by Percent.  Even if Edison�s projected transition charge is ignored,

the basic increase to RAST tariffs is $25.25 million compared to current revenues of $110 million

or a 23% increase for Choice distribution services compared to the 11.9% increase for retail

customers.  Exhibit A13, Schedule E-4, p. 1.  

Clearly, Edison is attempting to charge Choice customers much higher rates for distribution service

than are paid by retail customers.
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Myth #6:  Edison�s Projected Test Year Is Designed to Eliminate Regulatory Lag

Edison claims that use of a projected test year to calculate stranded costs will eliminate regulatory

lag and send correct signals to the marketplace.  Edison Petition, p. 2, 9-12.

FACT: Edison�s projected test year is designed to ignore historical 2002 and 2003 data which

contains gross over recoveries of costs by Edison.

It is no accident that Edison�s proposal to use a  2004 projected test year would leap frog or ignore

more than $130 million per year of excess PSCR recoveries which occurred in 2002 and 2003.  See

Edison U-13808 Application, Attachment 1, line 28.  A projected test year would also ignore two

years of earnings above authorized levels in 2002 and 2003 which are a sure indicator that Edison

had no stranded cost during that period.  See MPSC Staff Utility Return on Equity Report for Edison

Earnings Through June 30, 2003.  Attachment 1.  Moreover, since a projected test year is formulated

based on subjective estimates of future events, Edison would hope to persuade the Commission that

drastic and as yet unrealized losses of load could create stranded costs without having to prove that

the projected loss of load or the stranded cost actually exist.  

Edison�s odds of colleting stranded costs under a projected test year scenario are far better than use

of actual historical data from a period where they know that no stranded costs exist.    Finally, use

of a projected test year merely creates a new set of victims or beneficiaries just as Edison claims

would result from historical test years.  If huge transition charges are based upon projected future

stranded costs which ultimately do not occur, today�s Choice customers paying those transition

charges are victimized by erroneous projections.  

Conclusion Regarding the Six Myths

The six Edison myths discussed above are the factual support for the entire Edison Petition.  Once

the myths are dispelled, there is no serious factual basis for Edison�s criticism of the Commission

Order.
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II. DETAILED DISCUSSION OF DETROIT EDISON PETITION

Following is a detailed refutation of each major point raised by Detroit Edison.

A. Edison Claimed Loss of Revenues Due to Growth of Electric Choice

1. Edison position.

Edison claims that it is suffering adverse financial results and losing approximately $80

million in contribution to production fixed costs due to the growth of Electric Choice.

Edison Petition, I.A., p. 3-5.

2. Energy Michigan reply.

The claimed adverse financial results are Edison Myth #3 which has been refuted above.

Throughout this section Edison is careful to claim a loss of revenue or a loss of production

fixed cost not that there are stranded costs.  Edison has not been able to prove that a loss of

revenue or production fixed costs is equivalent to a stranded cost.  In fact, on two separate

occasions the Commission has determined that a mere loss of revenue is not the same thing

as a stranded cost.  U-12639, December 20, 2001, p. 11-12; U-13350, July 31, 2003, p. 12.

Edison�s actual earnings which significantly exceeded authorized levels through the last

reported period, June 30, 2003, prove that a mere loss of revenue to competition does not

necessarily produce stranded costs or unacceptable financial results.  See Attachment 1.

PA 141 mandates that the Commission "provide for full recovery of a utility�s net stranded

costs...".   PA 141 § 10 a(1), emphasis added.  Section 10a(1) of PA 141 requires the

Commission to consider the reasonableness and appropriateness of various methods to

determine net stranded cost including 1) evaluating the relationship of market value to net

book value of generating plants and power contracts, 2) evaluating net stranded costs based
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on the market price of power in relation to prices assumed by the Commission, and 3) "any

other method the Commission considers appropriate".  Nowhere in PA 141 is the

Commission mandated to conclude that loss of revenue is equivalent to  net stranded cost.

PA 141, § 10a(10)a-c.

B. Establishment of a Methodology to Recover Stranded Costs

1. Edison position.

Edison claims that the Commission has not fulfilled its mandatory duty to provide for full

recovery of a utility�s net stranded costs and implementation costs pursuant to PA 141 §

10a(1).  Edison translates the statutory duty of the Commission to determine net stranded

costs into a duty to establish a methodology which in Edison�s view, would always find that

there are significant stranded costs in the form of lost revenues to be collected from Electric

Choice participants.  Edison Petition, I. B., p. 5-8.  Edison attempts to support this assertion

by chastising the Commission for an attempt to achieve methodological consistency between

Edison and Consumers (Petition, p. 7).  Edison claims that a consistent methodology cannot

be justified because "...the development of Customer Choice is proceeding at a much higher

rate in Edison�s service territory than for Consumers�. " Petition, I.B., p. 7.

Thus, on the one hand, Edison criticizes the Commission for a failure to develop a clear,

predictable methodology for calculation of stranded costs and on the other hand, claims that

one method of calculating stranded costs cannot suit both Consumers and Edison because

Edison is experiencing a different growth rate of competition. 

2. Energy Michigan reply.

The mandates of PA 141 relative to establishment of a method to calculate and collect

stranded costs are clear:
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1) The Commission is mandated to provide full recovery of a utility�s net stranded

costs.  Section 10a(1); and

2) The Commission, in developing such a method, is required to consider methods that

would

a. Evaluate the relationship to market value to net book value of generation

assets and power purchase contracts;

b. Evaluate net stranded costs based on the market price of power in relation to

prices assumed by the Commission in prior orders; or

c. Any other method the Commission considers appropriate.  PA 141 §

10a(10)(a)-(c) (emphasis added).

Pursuant to this statutory  mandate, the Commission has calculated stranded cost for Edison

in Cases U-12639, December 20, 2001 and U-13350, July 31, 2003.  In each case, the

Commission used a historic test year methodology which compares Production Fixed Cost

revenue requirements with collections of Production Fixed Cost including revenue from the

sale of power.  In Case U-13350, the Commission used this basic formula as well as

adjustments which had been used in prior cases for revenue from third party sales and

imputation of special contract revenues at tariff rates.  U-13350, p. 18-23.

As seen in the discussion of Edison Myth #1 above, the Commission�s U-13350 Order

yielded a transition charge of less than zero.  Order, p. 12.  The components of the Order can

very easily be assembled to further refine the results into a stranded benefit of $24 million

(see chart in Myth #1 above).  Contrary to Edison�s assertions, these results and the

methodology used to reach the resulting decision were quite predictable given the previous

decision of the Commission in Case U-12639 as to methodology and even as to the specific

adjustments which were adopted in that case for third party sales and special contracts.

Edison�s argument against this finding utilizes non-record evidence of Electric Choice sales

growth which has no bearing whatsoever on the specific question of whether Detroit Edison
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has experienced unrecovered stranded costs.  An anecdote illustrates the irrelevance of

Edison�s statistics.  Edison references reports of 1398 MW of Electric Choice demand yet

fails to inform the reader that the referenced total includes over 261 MW of Dearborn

Industrial Generation load that was never served by Edison at the retail level.  Status of

Electric Competition in Michigan, February 1, 2003, p. 4.  Thus, almost one quarter of the

claimed "loss" of load in fact was not "lost" to competition in the first place. 

It is objectively clear that the Commission has followed its statutory mandate to determine

and if necessary award recovery of net stranded costs.  

Alternative Approach

This is a rare instance where Energy Michigan believes that the Commission may be well served to

give Edison that which it has requested: a calculation of the specific numerical stranded costs/

benefits resulting form the U-13350 Order. Rather than leaving a determination that Edison�s

stranded costs are negative and therefore a transition charge is not warranted, the Commission

should take the next step and find on the basis of its Order that Edison experienced a stranded cost

of a negative $24.02 million.  Next, the Commission should apply this negative stranded cost to

calculated securitization charge obligations of Electric Choice customers.  See Energy Michigan

Brief, p. 32-33 and Attachment 1, lines 26-28.  To the extent that the $24 million of negative

stranded costs or stranded benefits are not sufficient to offset all estimated 2003 Choice

securitization obligations, excess securitization savings should be applied to offset the balance and

to fund rate equalization credits.  Id.

C. Certainty of the Amount and Timing to Recover Deferred Stranded Costs

1. Edison position.

Edison claims that it cannot continue to defer stranded costs in the absence of a clear method

to collect such costs.  Edison also claims that the Commission should have adopted its
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proposed methodology to collect projected stranded costs.  Edison states that it was

inconsistent to reject its projected case methodology for being based on estimates, while the

Commission itself used estimated securitization savings and estimated Choice sales to

calculate the amount of excess savings available to provide securitization offsets and rate

reduction credits.  Edison Petition, I. C., p. 9.

Edison also claims that contingent recovery of alleged stranded costs such as those relating

to Choice Implementation violates MCL 460.10(a)(1) which requires full recovery of costs.

Edison says that costs associated with current Choice customers may not be collectible since

those customers could return to full service, thus avoiding future collection of deferred costs.

Finally, Edison says that because ROA is expanding rapidly, deferral of cost collection

merely encourages the rapid growth rate which is causing financial harm to Edison. Edison

Petition, I. C., p. 8-12.

2. Energy Michigan reply.

Edison has mischaracterized the Commission�s approach to stranded costs as a "provisional

stranded cost methodology".  Edison Petition, I. C.,  p. 8.

In fact, the Commission has approached two different categories of stranded cost  (stranded

generation related costs and implementation costs) in two different ways.  

Treatment of Claimed Generation Related "Stranded" Costs

First, as to stranded generation related costs which are claimed to be caused by a loss of load

to competition, the Commission has consistently issued decisions which find that Edison has

no stranded costs to collect.  U-13350, July 31, 2003, p. 12; U-12639, December 20, 2001,

p. 11-12.  Therefore, generation related stranded costs are not deferred since none have been

found to exist based on actual historical data.
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Edison�s arguments for a projected stranded cost methodology are merely an attempt to leap

frog over the 2002 and 2003 historical periods which show gross over collections by Detroit

Edison (see for example Attachment 1 to the Edison U-13808 Application which virtually

admits that the current PSCR over recovery has been $133 million per year) and to proceed

to a projected 2004 year which predicts against all odds, that Edison will lose almost all

industrial load to competition!  U-13808 Application, June 20, 2003, Attachment 1, line 28.

It is only on the basis of unsubstantiated projections of financial losses and Choice growth,

that Edison can hope to show stranded costs.  Just as clearly, the victims of the unsupported

assertions would be current customers who are forced to pay transition charges based upon

future events which are unlikely to occur.  This is a far more onerous outcome than the

Commission�s methodology which uses actual historical data to establish stranded cost

charges to be collected currently based upon real, verified information.  Edison�s lost

revenue, stranded cost methodology as well as its projected test year methodology were

considered and rejected in U-13350 on the basis of record evidence. U-13350, July 31, 2003,

p. 12 and 24-25. Edison�s attempt to use subjective financial projections generated by its

own accounting department to predict a catastrophic loss of load must not be used as a basis

to change the Commission�s decision.

Non-Generation Related Stranded Costs

The second category of stranded costs considered by the Commission relates to costs such

as Choice implementation costs which in fact have been deferred by order of the

Commission until Edison can demonstrate that the expenditures have produced a workable

program.  See U-11956, October 24, 2000, et al.  These decisions are consistent with

traditional utility rate making law which requires a determination of "used and useful" prior

to rate recovery.  In the case of the implementation costs, the Commission has deferred a

finding of "useful" until record evidence demonstrates this fact. Id.  Once the Commission

has found that deferred implementation costs are collectible, those costs will be collected

from all customers both retail and Choice.  U-12639, December 20, 2001, p. 29.   Given this

fact, no Choice customer will be able to escape these charges by moving back to retail
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service because the charges will be collected from all customers.

Edison�s claim that the MCL 460.10a(9) true up process is a mandate to allow use of a

projected test year is inapposite.  The true up provision in 10a(9) is designed to ensure that

calculated securitization charges or transition charges will be collected in the amount

required.  Thus, if the authorized securitization charges are developed to collect $1 million

of stranded costs based on a certain sales volume but actually under recover due to an

incorrect estimate of collection volumes, the true up process allows this under collection to

be remedied by a future surcharge.  10a (9) does not require and cannot be cited for the

proposition that a projected year is to be favored over an historical test year. Quite the

contrary.  The 10a(9) process basically eliminates the need for final adoption of projected

numbers since estimating errors can be corrected after the fact. Edison�s statutory

construction of PA 141 is in direct conflict with Section 10(a)(c) which allows the

Commission to use any method that it chooses to calculated net stranded cost.  

In summary, Edison�s contention that its stranded cost will be uncertain or impossible to

collect rests upon several of the "myths" discussed in In. B. above.  First, is Myth #2 that

Electric Choice growth is "out of control".  Second, is Myth #3 that Edison�s earnings are

suffering because of Electric Choice.  Also, Myth #4 is used to claim that the growth of

Choice is fueled by "subsidies".  Without these myths, Edison�s claim that its as yet

unproven stranded costs cannot be collected has no foundation whatsoever.

D. Imputation of Special Contract Revenues

1. Edison position.

Edison challenges the Commission�s decision to impute full tariff revenue to special contract

customer service when calculating stranded costs.  Edison attacks the Commission�s decision

on the grounds that the special contracts allowed Edison to retain large customers and that

the imputed revenue is "pure fiction".  Edison says that since it did not collect tariff revenues
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from special contract customers that the Commission cannot impute the revenue at tariff

rates and that such a decision is a "taking" prohibited by US and Michigan Constitution.

Edison Petition, I.D., p. 12-15.

2. Energy Michigan reply.

There are two compelling arguments against the Detroit Edison position on special contracts:

1) Detroit Edison�s position would require customers on Electric Choice who had never

received special contract service to pay the cost of special contract discounts granted

to other customers as a stranded cost.  Edison retail customers who are on special

contracts and switch to Electric Choice would pay back to Edison a portion of their

special contract discount in the form of a transition charge.  Both of these outcomes

are discriminatory and anticompetitive.  Commission Order, p. 17-18.

2) The Commission applied the methodology prescribed in Case U-10646 to determine

that Electric Choice and retail customers would not be required to bear the cost of

special contract discounts in the form of transition charges.  Many of Edison�s

arguments in its Petition, pages 12-15, are a collateral attack on the U-10646 Order

itself.  Edison effectively claims that imputation of revenues is an illegal fiction and

a taking of Edison property contrary to the US and Michigan Constitutions.  Petition,

p. 15.  HOWEVER, EDISON WAS A PARTY TO U-10646 WHICH

ESTABLISHED THIS METHODOLOGY.  EDISON VIGOROUSLY DEFENDED

U-10646 AGAINST ATTACKS AND DID NOT APPEAL THE ORDER.  By

participating in U-10646 and failing to appeal that Order, Edison has waived its right

to attack the methodology adopted in that Order.

E. Edison Claims That The Commission Orders Force It To Subsidize Competition

1. Edison position.
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Edison opposes the Commission Orders determining that transition charges are zero together

with orders establishing securitization offsets and rate reduction equalization credits. 

Edison claims it has been harmed because these orders encourage Electric Choice sales

volumes that otherwise would not occur, grant an artificial competitive advantage to

alternative suppliers and deprive retail customers of reductions that would otherwise be

granted to them instead of used to offset securitization charges and reduce Electric Choice

rates.  Edison Petition, II., p. 16-19.

Edison bases its claim that Choice customers receive excessive benefits on the argument that

Fermi 2 related Production Fixed Cost Revenue requirements are reduced approximately .5

¢ /kWh per year by securitization and that these savings effectively reduce Electric Choice

stranded cost responsibility by similar amounts.  Edison argues that this .5 ¢ reduction in

exposure to stranded cost is the only benefit that should be received by Electric Choice

customers and roughly equates to the benefit received by retail customers.  Edison argues

that the securitization offset and rate reduction credits granted in U-12478 were intended to

be temporary and that such credits can result in some customers being paid to leave the

Edison system.  Id. 

2. Energy Michigan reply.

Edison�s position on this issue is largely based upon two of the "myths" discussed above.

a. Choice growth is not "out of control".

First, Edison argues that the securitization charge offsets and rate reduction credits

adopted in U-12478 and continued in this case artificially increase Choice load

which is deemed to be "out of control".  As seen above, in the discussion of Myth #2

the level of Edison load lost to Electric Choice as of the most recent MPSC Staff

report barely equals the level deemed acceptable by Edison for January 1, 2001.  The

amount of total Edison load lost to competition is still less than 10%.  Remarkably,
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Edison is building and adding over 1000 MW of new generation plant capacity while

at the same time claiming stranded costs.  See Edison Application U-13808

testimony of Nzoor Baig (917 MW of new rebuilt fossil capacity) and Wayne

Colonnello (122 MW of new nuclear capacity).  Edison has shown no proof that the

amount of Choice load is unexpectedly high or has created unreasonable financial

damage.  If Choice growth was really stranding generation capacity, why would

Edison be adding new generation capacity which would increase its stranded costs?

b. Choice is not receiving subsidies.

The chart presented by Edison witness Falletich in U-12639 shows average

distribution costs for primary and secondary customers which significantly exceed

the level of rate reduction credits granted to those customers.  See Attachment 2.

Given these statistics it is difficult to determine which customers have been paid to

leave the Edison system.  Edison has produced no specific examples of this

phenomenon or of the incidence of the phenomenon as a percent of customers.

Edison�s mere assertions cannot be given credence by the Commission. 

In any event, if some Choice customers receive credits exceeding their distribution

costs then the same situation would exist for retail customers of similar size and load

characteristics.  Edison cannot escape this conclusion by attributing all reductions

to distribution charges while attributing all retail reductions to generation and

distribution costs.

c. Edison�s position that Electric Choice customers should be legally liable to

pay securitization charges but not receive offsets or rate reduction credits is

unfair, discriminatory and a denial of equal protection. 

Edison�s argument that Choice customers are unfairly advantaged by the

Commission�s decisions is based on Myth #4.  In fact, the Commission�s decisions
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(see Chart in discussion of Myth #4)  merely place Choice customers in the same

position as retail customers, an outcome that is reasonable since Choice customers,

just like retail customers,  are liable to pay non-bypassable securitization charges.

Edison can�t have it both ways: It cannot make Choice customers responsible for

securitization charges while prohibiting Choice customers from receiving  the same

securitization benefits as retail customers.

A sub-part of the Edison position is that excess securitization savings result

exclusively from generation facilities which serve only bundled customers and

therefore the resulting savings should not be allocated to Choice customers who do

not purchase generation.  Edison Petition, II., p. 17.  

There are two responses to this argument: First, Choice customers are forced to pay

non-bypassable securitization charges in the same fashion as retail customers.

Therefore, why shouldn�t they get the same benefits?  Second, PA 141 § 10d(6)

allows the Commission to "use excess securitization savings to reduce the level of

any charges authorized by the Commission to recover an electric utility�s stranded

cost."  Even under Edison�s strict interpretation, this language can be construed as

allowing excess savings to be used to offset securitization charges.  

Also, PA 141 §  10d(7) prohibits funding of the Low Income Energy Efficiency Fund

unless securitization savings are provided to achieve a 5% rate reduction for all

customers.  Numerous Edison securitization reports have admitted that the LIEE is

currently being funded.  Given this situation, the Commission is required by 10d(7)

to order a 5% rate reduction for all customers including estimated rate reductions for

Electric Choice customers in the form of the rate equalization credit.

d. Securitization offsets and rate reductions are not a prohibited reallocation of

costs.
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Edison argues that use of excess securitization savings to reduce Electric Choice

charges is a reallocation prohibited by PA 141 § 10d(6) and results in Choice

customers getting more benefits than retail customers.  Edison Petition, V.,  p. 17-18.

This is replay of Edison Myth #4 discussed above.  The chart accompanying

discussion of Myth #4 demonstrates that EC customers get no more benefits than

retail customers from the Commission�s actions.  The chart in Myth #4 also shows

that there is no 10d(6) prohibited reallocation of cost responsibility since all Choice

and retail customer rates are reduced by the same amount.  Edison has not produced

and cannot produce statutory language stating that 10d(6) requires that the

relationship of each specific component of a customer�s cost (e.g. generation charges

or distribution charges) be unchanged rather than reducing the total amount of cost

attributable to each customer.  

In essence, Edison wants the Commission to believe that a reduction of .5 ¢ /kWh for

both Choice customers and retail customers is a prohibited reallocation because the

Commission must assume that all of the .5 ¢ /kWh reduction is taken out of the

distribution charge of the Choice customer but only a portion of the .5 ¢ is taken out

of the distribution charge of the retail customer.  The Edison position is sophistry at

its worst.  The simple and  correct conclusion is that, as is mandated by 10d(6), both

retail and Choice customers receive the same benefits from securitization under the

Commission Order.

E. Should All Edison Customers Pay the Same Rates For the Same Service?

1. Edison position.

Edison amplifies on previous arguments dealt with in D above against rate reduction

equalization credits by arguing that these credits apply exclusively to Electric Choice

distribution charges and in some cases, equal or even exceed those charges leaving the
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Choice customer  with no distribution charge.  Petition, II., A., p. 21.  Edison finds this

treatment to be different than for retail customers where it argues that the securitization rate

reduction applies to the entire Edison range of charges including both distribution and

generation.  Id.   Edison bootstraps these dubious assumptions into  the conclusion that the

resulting Electric Choice distribution charges are reduced by a larger amount than retail

distribution charges and thus have been unequally allocated.  Edison concludes that the

Commission has therefore discriminated against Edison full service customers.  Edison

Petition, II. A., p. 23.

2. Energy Michigan reply.

First, under the discussion of Myth #5 Energy Michigan has shown that Edison has produced

no proof that Choice distribution charges have been reduced below zero.

Second, the Edison assumption that Choice reductions apply to distribution charges and that

retail customer reductions apply to both generation and distribution charges is not founded

on fact and is irrelevant in any event.  PA 141 merely requires that credits or reductions be

given to customers and certainly does not specify which portion of the customer rate is to

be reduced.

It would be just as logical to assume that both Choice and retail customer reductions apply

to distribution charges.  In such a case, Choice and retail customers with similar

characteristics receive similar reductions to their Edison charges whether for distribution or

otherwise.

Finally, Edison has introduced no proof tending to show how many or what type of customer

receives the alleged negative transition charge.  

F. Are Securitization Offset and Rate Reduction Credits Legal and in the Public Interest?
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1. Edison position.

Edison concludes its Petition by attacking securitization offsets and rate reduction credits

as illegal and contrary to PA 141 and the public interest based on the following arguments:

1) Edison argues that because a securitization rate reduction credit may be

greater than the Electric Choice distribution charge such reductions are

illegal even though the same may be true for a retail customer.  Edison

Petition, II. B., p. 24.

2) Edison claims that the public interest is harmed by granting offsets and

credits which are not sustainable at current levels because the residual

savings from them will be exhausted as ROA program expands.  Id., p. 25.

3) Even if excess securitization savings are used to fund offsets and credits,

Edison claims it is harmed by the growth in Electric Choice sales because of

its claimed financial losses.  Edison Petition, p. 23-26.  Edison also criticizes

the Commission for using Edison�s own projections of Choice sales.  Id., p.

25-26.

4) Edison returns to the argument that residual securitization savings can only

be used to reduce transition charges under (10d(6)) but that the reduction

cannot be less than zero.  Id. p. 26.

2. Energy Michigan reply.

1) Edison has provided no proof that credits to some Electric Choice customers

are greater than the distribution charges paid by these customers.  Moreover,

since Edison claims its RAST charges are similar to retail charges for

distribution (Edison Petition, p. 23, see Myth #5), it would be true that a 5%
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rate reduction granted to retail customers is also greater than the distribution

charge paid by some of these retail customers.  Edison cannot conjure up an

inequity between customer classes by assuming that a .5 ¢ reduction in the

case of retail customers pays for both generation and distribution while

assuming that for Choice customers the reduction only pays for distribution.

This is a form of sophistry, not sound legal argument.  Moreover, the Chart

#2 contained in the discussion of Edison Myth #4 shows that on the whole,

Choice credits are not greater than Choice distribution charges.

2) Edison�s overall contention that the Commission has artificially encouraged

Choice through unequal or unjustified offsets and credits has been dealt with

in the discussion of Myth #4 above.

3) The Commission has not sent false price signals through its orders.  First, a

zero transition charge is a correct price signal when there are in fact no

transition charges.  This is a matter of record.  See U-12639 and U-13350.

Second, if Electric Choice customers are liable to pay securitization charges,

awarding them literally the same credits and offsets received by retail

customers preserves equality and the current allocation of costs.  See Myth

#4.

To send the most correct price signal, the Commission should take the next

step of using its order to find a specific negative transition charge and using

that negative charge as an additional offset to securitization charges.  This is

the true answer to Edison�s sustainability argument.  Petition, p. 25.   By

specifying the exact amount of negative transition charges and using these

"stranded benefits" to offset securitization charges combined with use of

excess securitization savings the Commission would produce a sustainable

Electric Choice program based on accurate and correct economic signals.

Let�s give Edison what it wants on this one!
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4) Contrary to Edison�s assertions, there is literally no factual basis to assess

transition charges to Choice customers.  The record in this case has shown

a large negative stranded cost which should be used to offset any liability for

securitization charges.  U-13350, p. 12 and 17-22.  See Myth #1.  

The Energy Michigan Initial Brief in this case contained an Attachment 1,

Exhibit RAP-1, which laid out the correct methodology for dealing with

negative transition charges, credits and offsets.  Specifically, at lines 26-28,

Energy Michigan proposed using negative stranded costs to offset

securitization charges which would be applicable to the amount of customer

Choice sales estimated for the year in which the transition charge would

apply.  Energy Michigan Initial Brief, Attachment A, lines 26-29.  To the

extent that the negative stranded costs were insufficient to provide a full

offset of Choice securitization charges, the balance of the required offset

together with rate equalization reductions could be funded through excess

securitization savings.  Energy Michigan Initial Brief, p. 26-27.  Edison�s

argument that this approach is flawed because it uses estimated values

ignores the fact that the estimated Choice sales numbers are Edison�s own

numbers derived from Exhibit A24 and A25  (see Order, p. 27)  and that any

under recovery could be recovered through the true up process authorized in

Section 10a(9) and (11).  

Finally, the prohibited reallocation of costs is not proven since data has not

been introduced to show that such a fact occurs and ignores language in

Section 10d(7) which mandates a 5% reduction for all customers.  Failure to

implement an across the board 5% reduction would indeed result in a

prohibited reallocation of cost responsibility between customer classes.

G. Validity of Offsets
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1. Edison position.

Edison argues that the language in Act 141 specifying that securitization be non-bypassable,

the requirement that Edison fully recover all of its securitization charges (10j) and the U-

12478 Order of January 4, 2001 in which Edison claims the Commission agreed that once

a transition charge was adopted reflecting securitization reductions that the equalization

reduction would no longer be necessary collectively mean that Edison�s securitization

charges cannot be offset.  Edison Petition, II. C., p. 26-29.  Edison concludes that the

Commission is bypassing non-bypassable charges by giving money back to ROA customers

in the form of offsets to securitization charges.  Id.

2. Energy Michigan reply.

Edison�s interpretation of PA 141 cannot withstand a reading of the entire Act.  The sections

of PA 141 cited by Edison to support the non-bypassability of securitization charges have

to be read in conjunction with other provisions of PA 141 which explicitly allow the

Commission to approve rate reductions, charge reductions and other credits to customers:

1) Section 10d(7) mandates that the Low Income Energy Efficiency Fund not

be funded until all customers have received a 5% rate reduction.

2) Section 10d(6) mandates that securitization savings greater than necessary

to fund the LIEE and provide a 5% rate reduction for residential customers

shall be allocated by the Commission to further rate reductions or to reduce

the level of any charges authorized by the Commission.

The Commission has used this authority to create offsets to securitization charges for retail

customers because failure to accomplish this offset would result in a double billing of such

customers under frozen rates (one billing for Fermi charges in frozen retail rates and a

second billing in the securitization charge for Fermi assets).  Edison does not claim that these



25

offsets represent a bypass of securitization charges.  However, when the same offset

mechanism is provided to Choice customers which would also prevent excess collection,

Edison claims that it is a bypass.  Edison�s position is inconsistent.  

Given the Commission conclusion that Edison transition charges are negative (Order, p. 12

and 23) Edison cannot show that offset of Choice securitization charges has prevented it

from fully recovering either stranded costs or securitization charges.  Edison�s argument that

the Commission may not use excess securitization savings to produce a credit or pay for

Electric Choice securitization charges is directly contrary to Sections 10d(6) and 10d(7) of

PA 141 and flies in the face of logic.

In conclusion, Detroit Edison�s argument that the Commission cannot offset securitization

charges for Electric Choice customers is refuted by the fact that the Commission has offset

securitization charges for retail customers without objection by Detroit Edison and by

specific provisions of PA 141 which allow the Commission to grant reductions or credits to

customers using securitization savings.  Edison cannot cite any portion of PA 141 which

forbids use of these credits to offset securitization charges.

III.  CONCLUSION AND RELIEF

Based upon the argument set forth above, Energy Michigan respectfully requests that the

Commission:

1. Reject Detroit Edison�s Petition for Rehearing or Modification of the Commission�s July 31,

2003 Opinion and Order or; in the alternative

2. Use the specific findings in the Order to calculate the negative transition charges of $24.02

million for 2003 and apply that negative balance together with available excess securitization

savings to offset securitization charges and fund rate reduction credits for Electric Choice

customers with any remaining balance carried forward for the same purpose in 2004.
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Respectfully submitted,

VARNUM, RIDDERING, SCHMIDT & HOWLETTLLP
Attorneys for Energy Michigan, Inc.

September 23, 2003  By: ___________________________________________
Eric J. Schneidewind (P20037)   
The Victor Center, Suite 810   
201 N. Washington Square 
Lansing, Michigan  48933
(517)  482-6237  
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