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BEFORE THE MICHIGAN PUBLIC SERVICE COMMISSION JiL28 199

SERVICE COMMISSION
In the matter, on the Commisson’'s own

motion, to consder the restructuring of
the Case No. U-I 1290 dectric utility
industry

Case No. U-1 1290, et &

R N B e

ENERGY MICHIGAN'SINITIAL BRIEF

I. INTRODUCTION AND SUMMARY OF POSITION

A. Introduction

On June 29, 1999 the Michigan Supreme Court issued a decison vacating the Order of the
Michigan Public Service Commisson (Commission) gpproving a retail wheding experiment in Case
Nos. U-10143 and U-10176 (the Supreme Court Opinion). On June 30, 1999 the Commission
requested Briefs from any interested party concerning the effect of the Supreme Court’s opinion on
the Commission Orders in the above captioned cases. This Brief is filed in response to the

Commission’'s request.

B. Summary of Pogtion

The Michigan Supreme Court reviewed the datutory authority of the Commission and
concluded that the Commission lacks statutory authority to Order a utility to transmit a third party
provider’s dectricity through its [the utility’s] system to a customer. Supreme Court Opinion, p. 11
of 21.!

I Page numbers refer to a copy of the Opinion as obtained from the ICLE Michigan Supreme
Court web ste.



The Court dso noted that “Although retail wheding has a rate making component i.e. the
edablishment of the rate a third party provider must pay to transmit power through a loca utility’s
system, appellants do not chdlenge that aspect of the experimental program.” Id, p. 6 of 21,

emphasis  supplied.

The above captioned U-1 1290 et d Orders including specifically Case U-I 1453 plus Case U-

11726, have provided sgnificant benefits to Consumers Energy and Detroit Edison.  Consumers
Energy has been granted the right to freeze its PSCR costs through 2001. Detroit Edison was
granted accelerated depreciation for the Fermi 2 nuclear plant. The Commission has dso hdd out
the possibility thet it will grant frozen base rates for both utilities. In return for these significiant
financia concessons, Detroit Edison formaly agreed to implement the MPSC Retall Open Access
program and Consumers Energy has made forma statements on the record of Case U-I 1955 with
the same pogtion. More important, both Detroit Edison and Consumers Energy have voluntarily
submitted Retall Open Access tariffs and implementation plans to the Commisson for review and
goprova. This act of voluntarily filing open access taiffs in effect submitted the open access
programs to the jurisdiction of the Commisson in compliance with the ruling of the Supreme Court
because the Commission clearly has authority to modify, approve or rgect rate filings which have
been made on a voluntary basis.

There remains the issue of enforcement. The reevant rate making statutes give the MPSC
full authority to enforce compliance with gpproved rates. Just as important, however, is the method
by which the Commission will ensure that the filed open access programs remain in effect rather than
being withdrawn a such time as utilities find the programs to be inconvenient or unacceptable.

Parties to the U-I 1290 and U-I 1726 cases have the legd ability to obtain court enforcement
of compliance with what amounted to consent decrees whereby Consumers Energy and Detroit
Edison agreed to file Retal Open Access implementation and tariff terms in return for financid
benefits. The enforcement remedies would include terminating and recapturing the benefits which
were the basis for inducing Detroit Edison and Consumers Energy to implement open access service

in the firg place. Also, the Commission could terminate accelerated depreciation for the Fermi plant



upon non-compliance by Detroit Edison. The PSCR clause could be reindituted for Consumers
under smilar circumstances and any rate freeze which occurs in the future could be terminated as
wel. These enforcement tools give the Commission or the parties to the restructuring cases the

ability to ensure that Detroit Edison and Consumers Energy comply with approved open access terms
and conditions and do not withdraw these programs when it is expedient to do so.

1. LEGAL ANALYSIS
A. Holding of the Supreme Court
The Michigan Supreme Court has held that, “We conclude that the PSC lacks dstatutory
authority to order a utility to tranamit a third party provider’s eectricity through its sysem to a

customer.” Supreme Court Opinion, p. /] of 21. The Court dso stated, however, that, “Although
retail whedling; has a rate making; component i.e. the establishment of the rate a third party nrovider

must pay to transmit power throunh a loca utilitv's svsem. appellants do not chdlenge that aspect

of the exnerimenta program. Instead, appellants contend that the PSC cannot order loca utilities to

tranamit dectricity from athird party provider’s sysem through its own system to an end user.  This
agpect of retal whedling is Ssmply not rate meking.” 1d, p. 6 of 21. (Emphasis supplied)

Also, the Court Opinion repeatedly references the Union Carbide case to the effect that the
State may regulate with a view to enforcing reasonable rates and charges but it may not exercise the
generd power of management incident to ownership.  Union Carbide v Michigan Public Service

Commission; 431 Mich 135, 148-149, Supreme Court Opinion, p. 6 of 21.

Thus, the Supreme Court Opinion stands for the propostion that the Michigan Public Service
Commission cannot force utilities to implement a Retail Open Access program.  Conversdly, however,
the Supreme Court Opinion may be read to hold that a Retaill Open Access program voluntarily
submitted by utility management can be reviewed and approved, disgpproved or modified pursuant
to the traditional rate making powers of the Commission.



B. Traditiond Rate Making Authority of the Commisson

PA 1919, No. 419 defined the jurisdiction of the Commisson as extending to “...the control
and regulaion, induding the fixing of rates and charges of dl public utilities within this State
producing, transmitting, ddivering or furnishing steam for hesting or power, or gas for hesting or
lighting purposes for the public use. Subject to the provisons of this Act the said Commisson shdl
have the same measure of authority with reference to such utilities as is granted and conferred with
respect to ralroads and railroad companies under the various provisons of the statutes creeting the
Michigan Ralroad Commission and defining its powers and duties” MCL 460.54.

The provisons of the Ralroad Act (1909 PA No. 300) include broad authority for the
Commission to require the filing of both imtia rates and rate revisons, areview of raes for justness
and reasonableness and investigation by the Commission of both the reasonableness of rates and other
matters. 462.10.

The Rallroad Act grants the Commission specific enforcement authority including the ability
to investigate complaints or initiate complaints on its own motion and to prevent rate discrimination.
MCL 462. |6 and ,22. This datutory authority may be used to revise existing tariffs submitted by
utilities where the Commission investigation finds just cause. 1d.

C. Concluson: A Voluntarily Submitted Tariff or Implementation Plan for Open Access Service
Is Subject to the Broad Rate Making and Enforcement Powers of the Commission

As described above, the appellants in the Supreme Court case conceded that tariffs specifying
the rates, terms or conditions gpplicable to a third party provider who wishes to transmit power
through a locd utility syslem are subject to the authority to the Commission once filed by a utility.
Supreme Court Opinion, p. 6 of 2].

The factud background of this case as discussed in |1l below demongtrates beyond al doubt



that Retall Open Access tariffs and implementation plans were submitted voluntarily to the jurisdiction
of the Commisson by Detroit Edison and Consumers Energy. Moreover, those utilities specificaly

accepted rulings of the Commisson modifying ther rates and evidenced their acceptance by filing the
modified rates as their own on March 22, 1999.

Once filed, the open access tariffs and rates became subject to the enforcement powers of the
Commission which are applicable to any rates that are approved under the Commission’s jurisdiction.

[1l. THE CONSENT ORDERS WHICH CREATED OPEN ACCESS SERVICE

Over the past two years the Commission has issued a series of Orders which, together with
utility responses, have achieved a series of consent orders in which implementation of open access
service was conceded by Consumers Energy and Detroit Edison and certain decisions advantageous
to those utilities were Ordered by the Commission. Collectively these Orders as described below
conditute a series of consent orders which are binding upon the Commission, Detroit Edison and

Consumers Energy.

A. Commission Orders U-l 1451 and U-l 1452 Implemented Retall Open Access tariffs for
Detroit Edison and Consumers Energy

In Cases U-l 145 1 and U-| 1452 the Commission reviewed the rates and conditions of open
access sarvice which were proposed bv Consumers Energy and Detroit Edison. The Commisson
concluded its review by Ordering that the tariffs atached to its Order for both utilities would be
goproved if they were submitted by both Detroit Edison and Consumers Energy in conformity with
the Commission Order within 14 days. March 8, 1999, p. 5.5. On March 22.1999 both Consumers
Energv and Detroit Edison did. in fact. file tariffs in conformity with the Commisson’'s Order. The

Commisson dso goproved the implementation plans for Retall Open Access filed by Consumers
Energy and Detroit Edison as modified by its Order. Id.



B. Revison of Consumers Energy PSCR Clause and Frozen Base Rates

In docket U-l 1453 the Commission considered a proposd to freeze the Consumers Energy
PSCR cdause when certain conditions were met including implementation of open access programs
for 5% of the Consumers load. U-11453, October 29, 1997, p. 12. In subsequent Orders which
reconddered and revised this Order, the Commisson amended its postion somewhat and finaly
issued an Order adopting a position offered by Consumers Energy which suspended the Consumers
PSCR clause effective January 1998 and ordered a PSCR freeze through 2001 a such time as
Consumers initiated 150 MW of Retail Open Access sarvice. Case U-11290, et al, February 11,
1998, p. 11.

The Commission aso promised to consider a rate freeze for Consumers Energy and Detroit
Edison a such time as the pending ABATE Rate Reduction Complaint regarding those companies
had been heard. 1d, p. 9.

Thus, Consumers Energy was dlowed to freeze its PSCR clause through 2001 in return for
an agreement to implement at least 150 MW of open access service. The initid frozen PSCR factor

has been effective snce January 1998 in the form proposed by Consumers Energy.

C. The Case U-| 1954, the True-Up Process

Pursuant to schedules agreed to bv dl parties, Detroit Edison and Consumers Energy filed
their true-up cases in two separate phases. Phase 1 tilings occurred on June 4, 1999 and covered
utility clams for reimbursement of implementation costs associated with open access. Phase 2 filings

will occur August 20, 1999 covering longer term true-up processes and procedures.

In ahearing on aMation in the U-l 1955 and U-1 1956 dockets, both Consumers Energy and
Detroit Edison committed that they would proceed with implementation of open access programs.



3 Tr-72 id 73. Consumers Energy’s counsdl declared, “That Supreme Court decision doesn’t change
Consumers Energy’s willingness to proceed with implementation and we're doing just that on the
same basis as we were prior to the Supreme Court decison and with the same understandings of
those Orders that we had prior to the Supreme Court decison.” 7 72. The Detroit Edison counsdl
stated on the record that, . ..it is my understanding that Detroit Edison intends to proceed with the

Commission’s retall access programs on a voluntary basis” Tr 73.

D. The Fermi 2 Accderated Depreciation Request

In Case U-l 1726 Detroit Edison requested that the Commission approve accelerated
depreciaion for the Fermi 2 nuclear plant which would alow full recovery of the utility’s investment
in the plant by December 31, 2007. On December 28, 1998 the Commission issued an Order
gpproving the acceerated amortization request provided that Detroit Edison agree to sSx conditions
including “(5) the utility must agree to abide by the open access programs set forth in Commisson
Orders’. Case U-11 726, March 8, p. 2. On January 15, 1999 Detroit Edison filed a statement
specificaly accepting condition (5). On March 8, 1999 the Commission found that the Detroit Edison
January 15, 1999 acceptance complied with the conditions of the December 28, 1998 Order. Id., p.
22.

E Concluson: Consumers Energy and Detroit Edison Have Entered Into a Series Consent
Orders to Implement Retail Open Access Programs

The above ligt of decisons and Orders of the Commission collectively produce the frame work
of a series of Consent Orders between the Commission on the one hand and Consumers Energy and
Detroit Edison individualy on the other hand. The broad outline of the Consent Orders are as

follows

L Detroit Edison and Consumers agreed to implement the open access program as developed

in the Commission Orders in this matter and have evidenced that compliance by submission




of open access implementation plans and specific tariffs to the jurisdiction of the Commission
for review, approval and/or modification. The Commisson reviewed these documents and
ordered specific modifications. The utilities accepted these modifications by filing conforming
tariffs with the Commission on March 22, 1998. For dl intents and purposes the utilities have
placed open access issues within the routine, accepted rate making and approva frame work
specified in the Railroad Act and the Public Service Commission Act by initiating the open
access program and accepting Commisson modification of therr submitted filings.

2. In return for acceptance and voluntary implementation of open access, Detroit Edison
received gpprovd in Case U-l 1726 to collect customer funds which would alow accelerated
recovery of Fermi nuclear plant invesment. Consumers Energy received gpprova to freeze
its power supply costs through 2001 &t levels which do not necessarily reflect costs. Both
utilities are currently receiving these benefits approved by the Commission.

In broad form, a series of Orders were issued by the Commission, accepted by Edison and
Consumers and were implemented by the utilities on a voluntary bass. This process represents a
voluntary decison by utility management rather than a mandate of the Commission.

V. UTILITIES MAY NOT WITHDRAW RETAIL OPEN ACCESS SERVICE
WITHOUT FORFEITING THE BENEFITS THAT INDUCED THEM TO
ACCEPT OPEN ACCESS

The discussion in Il demongtrates that the Commission can modify and enforce a Retail Open
Access taiff which has been submitted to its jurisdiction. The discussion does not ded with the
contingency of a utility withdrawing or terminating that service offering.

A. A Withdrawa or Termination of Open Access Sevice Would Clearly Bresk the
Commitments of Detroit Edison and Consumers Energy



1. Detroit Edison

Detroit Edison agreed to implement the Commission’s Retall Open Access program
as part of itsfiling in Case U-l 1726 described above. Tha commitment was to implement
the Commission open access program as described in its previous Orders which contemplate
a term of service through 2007. There can be no doubt whatsoever that a withdrawal of
Retal Open Access sarvice or terminatiion of the program prior to an Order of the
Commission would bresk the commitment of Detroit Edison which was the basis for the grant
of accelerated depreciation for the Fermi 2 plant.

2. Consumers Energy

In return for its commitment to implement open access programs, Consumers Energy
received benefits from the Commisson in the form of a termination of its PSCR cdlause and
a freeze of its PSCR factor at the exact levels proposed by Consumers in Case U-l 1453.
Termination or withdrawa of the ROA program without Commisson permisson would
clearly break the terms of the commitment made in Consumers own proposd in U-l 1453
which was accepted in its entirety.

B. If a Utility Breaks Commitments Made in the Context of a Consent Order, the Terms of That
Consent Order May Be Enforced

The MPSC has an enforcement mechanism to ensure that the utility commitments to
implement open access are not unilaterdly withdrawn: termination and recapture of benefits granted
as part of the “bargains’ entered into by the utilities.

The Adminigtrative Procedures Act provides that a contested case may be disposed of by
dipulation, settlement agreement or consent order, unless precluded by law. MCL 24.278.

Moreover, such a settlement or consent order of a contested case may be approved by the



adminigtrative agency in spite of the fact that some parties, including intervenors, do not agree with
the terms of the settlement or consent order. 2 Am Jur 24, Administrative Law, §30/ (1994). The
present circumstance involves consent orders, agreed to by the PSC as well as both Detroit Edison

and Consumers.

1 Detroit Edison Consent

Detroit Edison petitioned the PSC for permisson to amortize depreciation of its
nuclear power plant over a sgnificantly shorter term than its previoudy approved 35 year
period. The PSC agreed to permit such a change only on severd specified conditions, one
of which is that Detroit Edison would agree to implement the PSC’s plan for competition.

Detroit Edison agreed, on the record, to comply with al the PSC conditions to
granting its petition. Where a party is present when the terms of the settlement agreement or
consent order are read in open court and no objections are raised, it is presumed that all terms
of the consent order met with the party’s gpprova. Michigan Bell v Sfat, 177 Mich App 506,
513 (1989). A consent made in open court by either the parties or their counsd is binding on
the parties. Id. at 515, citing MCR 2.507(H). After so agreeing in open court, a party cannot
refuse to dgn the order memoridizing such a consent absent “migstake, fraud, or

unconscionable advantage which would justify settling aside the [consent order] .” Id.

2. Consumers Energy Consent

IN Case U-l 1453 Consumers presented a complete proposd to implement a frozen
PSCR clause and implement concurrently the Commission open access program.  U-I 1290,
et al, February /17, 1998, p. 9. The Commisson gpproved the Consumers proposd in its
entirety on February 11, 1998. Consumers has evidenced its acceptance of this Order by
implementing the frozen PSCR plan and submitting open access taiffs to the jurisdiction of
the Commisson.

10



Moreover, a party is precluded from arguing that a provison of the consent order
violated a dtatute because “[b]y agreeing to the terms of the consent..., defendant cannot
chalenge it on apped.” Jd. Thus, whether the PSC would be permitted, under current law,
to force such actions on Detroit Edison or Consumers Energy is irrdlevant. These were
samply consent orders, which involved a quid pro quo between the parties and the PSC.

Detroit Edison and Consumers Energy agreed to the conditions and they cannot now be heard
to chalenge those conditions.

The principle of Sfat that the terms of a consent cannot be challenged on apped
comports with the description of the Michigan Supreme Court’s unequivocal statement in
Dana Corp v Employment Security Comm ’n, 3 71 Mich 107, 11 0 (1963):

To the bench, the bar, and adminigtrative agencies, be it known
herefrom that the practice of submisson of questions to any adjudicating
forum, judicid or quasijudicia on dipulation of fact, is praisaworthy in proper
cases. It eiminaes codly and time-consuming hearings. It narrows and
delineates issues. But once stipulations have been received and approved they
are sacrosanct. Neither a hearing officer nor a judge may theredfter ater
them.

If this be true of a ample dipulation of fact, it is dl the more true of
a condition agreed to in a consent judgment.

The trid judge was powerless to dter the plain unambiguous terms of
the proviso. Shahan v Shahan, 74 Mich App 621, 623 (1977); see also Kline
v Kline, 92 Mich App 62, 79 (19 79).

Not only is a paty to the consent order precluded from chdlenging its terms on
goped, the courts may not dter the terms of the consent order. Detroit Edison and
Consumers Energy agreed to severd very specific conditions in their consent orders in
exchange for subgtantial benefits. Not only are the conditions unaterable on apped, they are
enforceable by dl parties to the consent order.

11




After a consent order has been entered, it, like any other judgment or decree, cannot
be collateraly attacked. So long as it is the judgment or order of a court of competent
jurisdiction, collatera attack is not permitted. Dunlap v City of Southfield, 54 Mich App 398,
401 (1974). In fact, if the court has jurisdiction over the parties and the subject matter, “no
one can question its force and effect as terminating the particular litigetion and doing so, with
finality. * * * it isimmaterid that the adjudication was unjugt, * * * mistaken, or excessve.”
Id.(internal quotation marks omitted.) This rule gpplies to any and dl judgments, including
those by consent. Id. By their petition for gpproval of open access tariffs, Detroit Edison and
Consumers Energy submitted to the jurisdiction of the PSC. The PSC may modify these
petitions and it may also issue a consent order to resolve a contested case. The conditions or
modifications may come from other parties or the PSC itsdf. Once the order becomes find,
that is, once the time for apped has passed, no valid argument exists that it is not enforceable,
even if a court would have found the PSC without authority to implement such a plan of its

own accord.

After a consent order becomes finad, seeking enforcement of a consent order is
logically |eft to the parties. Thet is, if one party does not comply with the terms of the order,
the other(s) will likely seek court intervention to enforce the terms of the consent order. In
some circumstances, the adminigtrative agency itsalf seeks enforcement of its order, whether
it was a consent order or otherwise. In such cases, there are usudly no other parties to the
origind action. For example, the Air Pollution Control Commission and the Water Resource
Commisson entered into a consent agreement with an incineration company requiring the
company to ingdl pollution control equipment et its faclities Berlin & Farro v . DNR, 80
Mich App 490, 492 (1978). On finding the company in violation of the consent order,
adminigtrative proceedings were undertaken seeking enforcement of tha order. 1d. Both
datutes governing the APCC and the WRC specificaly authorized the pursuit of further
adminigrative action after a consent agreement was violated. 1d. at 496

However, the present circumstance is different for two reasons. First, enforcement

12



in this case would not involve further adminigtrative action; it would be the same type of
enforcement that any party to a consent order, a settlement agreement, or any other
“contract” is entitled to: court enforcement of the terms of the agreement.

Second, it is not the adminigtrative body itsaf that would be seeking enforcement of
its order; it would be one or more of the parties to the consent order, which is the norma
course of action when a party to a consent order does not comply with itsterms.  In Attorney
General v LSWood Preserving, Inc, 199 Mich App 149, 151 (1993), the Water Resources
Commission and the Department of Natura Resources entered into a consent order with the
defendant. The plaintiffs, on discovering the defendant’s failure to comply with that order,
filed a complaint for injunctive relief The Court of Appedls, reversing the tria court, ordered
enforcement of the consent order, which included the implementation of a remedid action
plan. Id. Thus, the avenue of court enforcement was open to this particular adminigtrative
body, however, it was an actud party (the only other party) to the consent order. In the
present case, there are severd parties, any of whom could seek enforcement of the consent

orders.

C. Detroit Edison and Consumers Energy Mugt Clarify Ther Postion On Unilatera Termination
of Open Access Programs

Consumers Energy and Detroit Edison should declare on the record their agreement that they
may not terminate or withdraw ROA programs from the jurisdiction of the Commisson without aso
subjecting themsdlves to enforcement sanctions including forfeiture of the benefits that they have
received from the Commission in return for ROA implementation.

In Case U-l 1955 and U-| 1956 the MPSC Staff filed a Motion which was intended to ask the

question: Should open access go forward in the light of uncertainty crested by the Supreme Court

decison?

13



Consumers Energy through its attorney stated that the Supreme Court decision did not change
Consumers Energy’s willingness to proceed with implementation. Counsdl Jon Robinson aso stated
that, “By the end of 1998, Consumers had spent over $20 million with the understanding thet the
money would be recoverable in some sort of reasonably prompt way and were continuing to incur

some sgnificant expenses in 1999 with the same undergtanding. So anv action in this case that nuts

in ieonardv the recovery of those exnenses or that undulv delavs recovery of those exnense | think

is an inappropriate action.” 3 Tr 72.

Consumers Energy, Detroit Edison and the Michigan Public Service Commisson should
understand that third party suppliers under the Retaill Open Access program are in much the same
pogtion. These providers are expending sgnificant sums of money to prepare to render service under
the open access program. Billing, metering and adminidtrative sysems are being designed and
ingdled. Marketing efforts are commencing as is the process for obtaining required governmentd
approvals. It is clear that utilities will not atempt to terminate or withdraw ROA sarvice unless it
is in ther financid interest to do 0. However, a utility evauation of the desrability of continuing
ROA savice is unlikely to give sgnificant weight to the financid impact on the third party supplier
community.  This supplier community aso needs a form of certainty which can be provided by
Consumers Energy and Detroit Edison. Consumers Energy and Detroit Edison should use the Reply

Brief phase of this process to confirm that:

L Their submission of open access tariffs and implementation plans to the Commisson and
acceptance of benefits from the Commisson creasted a form of consent order which has
conferred jurisdiction on the Commission to revise and enforce Retail Open Access tariffs

until the Commisson decides otherwise

2. That unilaterad termination or withdrawa of open access sarvice by ether utility would be
grounds for enforcement of the Orders which comprise the consent process and that such
enforcement could include termination and recgpture of the benefits conferred on those
utilities by the Commission in the Orders discussed above.

14




In return for a clear and unambiguous statement of agreement with these principds the
utilities, customers and the third party supplier community have a right to expect that the Commisson
will issue a clear and unambiguous statement thet it will enforce open access programs consstent with
the clarifications provided in these pleadings.

V. PRAYER FOR RELIEF
WHEREFORE Energy Michigan requests that the Commission issue an Order gating that:

L The Commisson has the authority to modify and enforce the Retal Open Access
implementation plans and tariffs filed by Consumers Energy and Detroit Edison; and

2. Unilaterd termination or withdrawa of open access programs by Detroit Edison or
Consumers Energy may be prevented by enforcing the terms of the Orders including
termination and recapture of the benefits conferred on those utilities by the Orders discussed
above.

Respectfully submitted,

VARNUM, RIDDERING, SCHMIDT & HOWLETTLLP
Attorneys for Energy Michigan

July 28, 1999 By: S ) /%AMW

/Bric J. Schneidewind (P20037)

201 N. Washington Square, Suite 810
Langng, Michigan 48933

(5 17 482-6237
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