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In the matter, on the Commisson’s own
moation, to congder the restructuring of
the Case No. U-l 1290 dectric utility
industry

Ca=No. U-| 1290, et d

ENERGY MICHIGAN REPLY TO BRIEFS

I. INTRODUCTION AND SUMMARY OF POSITION

A. Introduction

On June 30, 1999 the Michigan Public Sarvice Commisson (the Commisson) requested
briefs from interested paties concaning the effect of the Michigan Supreme Court’'s Opinion
dated June 29, 1999 in Consumers Power Co v Michigan Public Sarvice Commission, _ Mich
. (1999), S Ct Docket Nos. 111482, 111483, 111486, 111487, 111719-111726 (the
Supreme Court Opinion) on the Commisson Orders in the aove captioned cases. The
Commisson provided for replies on August 11, 1999. The Enegy Michigan replies ae
provided in response to the Commisson's requed. Falure to address a pogtion or comment
filed in this mater should not be teken as agreemet with tha podtion or comment.

As of today's dae, Energy Michigen has recaived Briefs and/or Comments from the
following participants. Michigan Public Power Agency, e d, Noth Ameican Naurd
Resources, @ d, Unicorn Energy, Inc, Michigan Independent Power Producers Assodiation,
e d, Michigen Perdeum Asodation, e d, Michigan United Consarvaion Clubs Midand
Cogengdion Venture Attomey Gengrd, Indiana Michigen Power Company, Michigan
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Power Limited Patnership and Ada Cogenadion, Assodation of Busnesses Advocaing
Taiff Equity, Consumes Energy and Deroit Edison. Energy Michigan resarves the right to
reply a a laer dete to Briefs which were not sarved upon it timely.

B. SImmay of Issues Rasad in Briefs and Comments

The BrifgComments of the above patidpants may be organized into 9X Separae
ISsues:

L The Commisson should hdt progress on open access program implementetion
until pesssge of legidation which would provide both guidance and necessry legd
authority.

2 The Commisson must dop implementation of open access savice and dectric
resructuring because it lacks legd authority.

3 Vountary compliance with Commisson Ordes is not stidactory because the
Commisson has no legd authority to enforce voluntary programs

4, The Commisson may not have authority under the Transmisson Act to regulate
raes for ddivay power generaed outsde Michigan.

5. Commisson open access and dedtric  redructuring  orders  should  require
recovery of Qudified Fadlity avoided cost payments over the entire contract term

goplicable to eech QF «ling power to a regulated dectric utility.

6. The MPSC cannot modify or st asde the U-l 1290, e d Ordes until the




current gopeds of those matters ae remanded to the Commisson by the Court of
Appeds.

C. SImmay of Replies to Comments

Energy Michigan's replies to these 9x issues may be summarized as conduding thet the
Commisson does have the authority to implement and enforce Retail Open Access programs,
including electric restructuring, which are voluntarily submitted by electric utilities.
Moreove, the Commisson hes the authority to detemine that voluntarily submitted open
access programs are not just and reasonable, to indicate what changes must be made to achieve
Commisson goproval and then to accept, goprove and enforce tariffs and proposds which are
voluntarily resubmitted and meat conditions required by the Commisson. Should a utlity
withdraw approved open access programs without pemission, the Commisson has authority
to teminate any benfits which were obtained by the utility as a condition of offering Retail

Open Access service.

[I. DETAILED REPLIES TO ISSUES CONTAINED IN INITIAL BRIEFS

A. Bedd: The Commisson Hdt Adion to Implemet Retal Open Access Service
until Legiddion Is Enected?

L Summary of Comments

ABATE (Brief, p. 3-4), Unicon (Brief, p. 2-3), the City of Deroit, & 4d,
(Bridf, p. 4) and 1&M (Brief, p. 10) urge that the Commisson hdt activities desgned
to implenat Retal Open Access sarvice and declric resructuring and awat passge
of legidaion which woud daify authority of the Commision to implement open



ac0ess programs,

2. Energy Michigen Reply

The Commission does possess legal authority to implement and enforce
voluntarily submitted Retal Open Access savice taiffs See /1B, below. Snce the
Commisson possesses authority to gpprove open access programs voluntarily submitted
by utiliies implementation and enforcement of the U-1 1290 Retall Open Access taiffs
and implemetaion plans may ocontinue without addtiond legiddive authority.

However, the fact that the Commission can proceed with open access
implementation does nat diminate or lessn the dedrablity of legidaion which would
teke a more aggressve gance than Commisson Ordas on dectric restructuring issues
such as cdaulaion ad trueup of dranded cods, dimingtion or mitigation of utility
maket power, aggressve enforcement of cudomer protection messures and adoption
of a dreamlined makee licenang program. Enadment of legidaion  addressing
these subjects would achieve a more cusomer oriented baance to Retall Open Access
savice than has been evident in Commisson Orders to date

Isue 22 Should the Commisson Cesse Implementation Of Open Access Programs
Becauz The Supreme Court Has Found Tha it Lacks Authority To Require Such
Programs?

L Smmay o Comments

ABATE agues tha the Commisson needs spedfic legiddive authority to
adopt open access programs, tha mere utility consent to implement such Orders does



not confer jurisdiction and thet the PSC has no common law authority (ABATE Birid,
The Attorney Gengd, MCV and 1&M ague that the MPSC lacks authority to order
implementation of open access. AG Brief, p. 8; MCV Briefp. 2; I&M Brief, p. 3. Finaly,
the Attoney Gengd d agues tha mee consat by the utility cannot confer
jurigdiction (AG Brief, p. 14).

The MCV, Consumers Energy and Detroit Edison all agree that while
compulsory open access programs are prohibited by the Supreme Court Order, open
acoess taiffs where were voluntarily submitted on March 22, 1999 ae permitted by
that Opinion. MCV, p. 2; Consumers, p. 2; Edison, p. 1-5.

2. Energy Michigen Reply
a The Supreme Court Opinion goplies to Retal Open Access programs

which were made compulsory by the Commisson in U-10143 and U- 10176,
not to the voluntary U-l 1290 programs.

The Supreme Court ruling conddered the Orders of the MPSC issued in
Cases U- 10143 and U- 10 176 which were gopeded by Deroit Edison and
Conumers Energy. In thoe cases the Commisson issued Orders requiring
Detroit Edison and Consumers Energy to implement an open access st of tariffs
and oonditions which the utiliies opposed. Supreme Court Opinion, p. 4.
This factud studion is redicdly differet from the U-l 1290 Orders which
agoproved Retail Open Access taiffs voluntarily submitted by Deroit Edison and
Conumeas Energy. The MPSC reviewed those utility submissons indicaed

revisions which it desired. Both Detroit Edison and Consumers Enerey

voluntarilv_resubmitted tariffs incorporating the changes reauired bv the




Commisson on March 22. 1999, See Detroit Edison and Consumers Energy

tariff filings, U-l1 1290, et al, March 22, 1999. If there weare any quedion
regading the vduntay naure of the utility filings the Briefs submitted by
Detroit Edison and Consumers Energy in this matter declare that their
voluntarily submitted open access taiffs should reman effective Edison, p. /-
5; Consumers, p.2. Thus the Supreme Court ruling does not goply to the
current  fectud  Stuation.

b. The Supreme Court has sad tha utilities could propose and the MPSC
could goprove open access taiff terms and conditions which were voluntarily
submitted by utility management.

Two sections of the Supreme Court Opinion meke it abundantly dear
thet utiliies may vountaily submit open access taiffs which can then be
goproved, modified or rgected pursuant to the Commisson’'s rae meking
authority.

In a discusson of the Commisson's raemeking power, the Court dated
that, “Although retail wheeling has a rate making component, i.e., the
edablishment of the rate a third paty provider mugt pay to trangmit power to
a local utility’s system, appellants do not challenge that aspect of the
expaimentd program. Indead appdlants contend that the PSC cannot order
locd utilities to tranamit dectricity from a third paty provide’s sysem through
its own sygem to an end us. This agpect of retal wheding is Imply not rate
meking” Supreme Court Opinion, p. 6 of 1.

In a continuation of this discusson, the Court gaed, “This Court has



concluded that, adisent spedfic dautory authority, the decison whether to

provide the [utility open access savice rets with the utility's management.”
Id., p. 7.

Seoond, the Court dso daed thet, “Absent a daute dearly conferring
on the PSC the authority to order such [retall wheding] service the decison to
provide the savice lies within the province of the utilitv's mansgemeant, not the
PSC"P. 21.

Thus the Supreme Court has dealy hdd: @ that utility management
may voluntaily propose real wheding savice to the Commisson and b) if
such savice is proposd it then comes under the rate meking jurisdiction of the
Commission.

c. The Supreme Court has identified the rate making authority which could
be exerdssd when open access taiffs are voluntarily submitted.

In their discusson of Commisson rae meking authority, the Supreme
Cout sad thet voluntaily submitted retal wheding tems and  conditions
would come under Commission rate making authority. The Court said,
“Although reall wheding has a rae meking componet, i.e the edablisment
of the rae a third paty provider mus pay to trangmit power through a locd
utility system, Appellants do not chalenge that aspect.” 1d., p. 6. This
discusson rdaed to the ratle meking authority of the MPSC under Section 7 of
the Hectric Tranamisson Act, MCL 460557 and Section 22 of the Ralroad
Commission Act, MCL 462.22. As discussed above, given voluntary
submisson of retal access savice taiffs to the Commisson by utiliies the



referenced Trangmisson Act and Ralroad Ad provisons give the Commisson
authority to exadse rae meking juridiction over submitted taiffs

d. The authority of the Commisson in this case may be didinguished from
the factud drcumdances of Detroit Edison v PSC, 221 Mich App 370.

Detroit Edison has agued tha the Commisson's exedse of jurisdiction
in this métter is andogous to Detroit Edison v ASC. Hdlison Brief, y 7. a  t
case, the Court of Appeals reected a decision by the Commission to
subdantidly modify the teems of a DSM program submitted by Detroit Edison.
Usng ressoning dmilar to Union Cabide, ec, the Court found that the

Commisson hed, in efect, crested a new program which it was atempting to
force upon Detroit Edison. 387-389.

In the indant case, Deroit Edison and Consumes Enegy submitted
open access taiffs on a voluntary beds the Commisson reviewed thee taiffs
and indicated changes which would be required and the two utiliies then
voluntarily submitted revised tariffs on Mach 22, 1999 which incorporaed Al
of the changes requested by the Commisson. This lad, voluntay submisson
of modified taiffs together with the fact that Edison and Consumers did not
appeal Commission jurisdiction to issue the U-I 1290 Orders indicates
voluntary compliance which, unlike Edison v PSC as discussed above,
conferred  juridiction over the Commisson under datutory authority pursuant
to the Ralroad Act and the Electric Tranamisson Act provisons dted above

e The jurigdiction of the Commisson is pursuant to dautory authority, not
the consent of the utilities



Both ABATE and the Attomey Gengd have agued tha consent by
utilities to voluntarily implement open access service does not confer
juridiction over the Commisson to regulate such savice ABATE Brief, p. 4,
AG Brief, p. 13.

ABATE ad the Attoney Genad have in dfect tuned this agument
updde down. The dautes goveaning the Michigan Public Savice Commisson
confer authority to review and rgect savice offeings and taiffs proposad by
utilittes pursuant to the Trangmisson Act and Ralroad Ad dautes MCL
460.557 and MCL 462.22.

In the case of new program offerings or sarvices which are proposad by
utiliies to the Commisson, the Commisson has full authority to rgect those
taiffs or indicate modifications necessry to gan goprovd. If utiliies choose
to submit taiffs or proposds which do not initidly mest the Commisson's
criteria for reesondbleness and the taiffs ae then are changed to medt those
criteria, the Commisson will possess adthority to agoprove and police or
regulate such savice offeings Thus the adt of vountarv taiff submisson bv
a utilitv does not edablish jurisdiction but. rather. meds the dautorv criteria
found by the Sureme Court to exig within Ralroad Act and the Eledric

Trangmisson  Adt.

Bamiance or Enforcement Standards for Voluntary Open Access Programs

Smmay of Comments

Paties quesion the enforcement dandards which would be gpplicdble to



voluntarily submitted open access programs

The City of Derait, I&M and Michigan Perdeum Asodaion caution that the
MPSC may have little or & lesst inedequate enforcement or policdng powers regarding
voluntarily submitted open access prograns &M expresess fears that  voluntarily
submitted programs could be withdravn or would be unnecessarily biassd toward a
utility and therefore unjus and unressonable. They ague that there would be little or
no ability on the part of the regulaor to correct the biases. Briefs, p. 4-5, p. 9 andp.

9 repectively.

2. Energy Michigan Reply

a The legd authority of the MPSC to regulae and enforce voluntaily filed
open access rates, terms and conditions,

The Energy Michigen Reply in II.B. above (Issue 2) has documented the
legd authority of the MPSC to gpprove voluntarily submitted Retail Open Access
programs under the Railroad Act MCL 462.2, et seq. and the Electric
Transmisson Act MCL 46055 1 €. s

The Trangmisson Ad contans authority for the MPSC to invedigae
complaints (460.557) and fix rates (Id.).

The Ralroad Ad gants the Commisson spedfic enforcement authority
induding the ity to invedigae complaints or initigle complants on its own
moation and to prevent rate discrimination. MCL 462.16 and .22, Also the rates

submitted may be reviewed for justness and reasonableness after being
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supported by invedtigations conducted & the will of the Commisson. MCL
462.10.

Colectivdy thee dautes gve the Commisson dblity to enforce the
findly gpproved terms and conditions of open access sarvice as wel as prevent
disrimingion and other improper actions

b. The MPSC hes legd authority to prevent withdrawa of open access

Fvice taiffs

At the vay lead, If Consumeas Enagy and Deroit Edison withdraw
open access savice taiffs which were voluntarily submitted and were gpproved
by the Commisson, this action would empower the Commisson to terminge
the benefits which those companies have recaved pursuat to Orders U- 11726
(accelerated depreciation for the Fermi nuclear plant) and U-lI 1453
(implementation of a frozen PSCR clause for Consumers Energy). By
acoepting the bendfits of the referenced Orders and implementing the Reall
Open Access savice terms, Edison and Consumers have entered into a consant
order with the Commisson. Energy Michigan Brief, p. 8-14. Such a consant
order cannot be chdlenged by the parties. Michigan Bell v Sfat, 177 Mich App
506. Nor can the terms of the consent be chalenged on goped. Dana Corp v
Employment Security Comn'n, 371 Mich 107 (1963). Nor can the parties
collaerdly atack the order. Dunlap v City of Southfield, 54 Mich App 398,
401 (1974). FAndly, enforcement of the consent order may be exerdsed by the
parties to the cases. Berlin & Farro v DNR, 80 Mich App 490 (1978).

In summary, the acceptance of the terms of Orders U-l 1726 and U-
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D.

11453 and recapt of bendfits under those Orders has cregted a series of consent
orders which mugt be fdlowed by Deroit Edison and Consumes Energy ad
which may be enfforced by paties to those mates Snce implementaion of
Retal Open Access savice was a dealy dated and explict condition of each
referenced Order, the utiliies may not terminate such sarvice without violaing
the terms of the consent orders

Issue 4: Authority of the Commisson Under the Hledric Transmisson Ad to Regulae
Tranamisson Raes for Power Generated Outdde of Michigan

1. Smmay of Comments

The City of Deroit has read the Supreme Court Opinion to quedion the ability
of the Michigan Public Savice Commisson to regulade raes chaged to trangmit
dectricdty generaed within one county and trangmitted to cugomers in the same or
other counties City of Detroit Brief, p. 4.

2. Energy Michigen Reply

As noted in II.B. and C above, both the Railroad Act and the Electric
Tranamisson Ad dealy grat the MPSC authority to regulae voluntarily submitted
open access ddivary charges of Deroit Edison and Consumers Energy. To the extent
that the Tranamission Act is condrued as not covering open access raes goplicable to
enargy produced outdde of Michigan, the Energy Michigen andyds dealy shows that
juidicion would lie within the tems of the Ralroad Ad and spedficaly MCL
462.22 with regards to the submitted open access taiffs

12



Issue 5. Appropricte Trestment of Long Term QF Cgpacity Codis

L Summay of Comments

MIPPA, et a and MCV argue that the Commission should use these
proceedings as an opportunity to clarify the duty of the Commisson to address
treatment of long teem QF capadity cods past 2007 pursuat to the decison of the
Court in North American Naurd Resources. Inc., et d v MPSC, Case No. 5:98-CV-2
(North American) (pending in the United States Didrict Court for the Wesern Didrict
of Michigan). MIPPA Brief, p. 4.

2. Energy Michigan Reply

There is no compdling reason to address the impact of the North American case
in this docket. This docket as naticed by the Commisson involves a deemination of
the Supreme Court Opinion _on the Commisson's Real Open Access decidons The
Commisson did not notice, nor does it need to condder, the impact of the referenced
US Didrict Court case on those same programs. To the extent that the Commisson
dedres such input it should issue a sparae notice and opportunity for comment.

Issue 6: Impect of the Apped of Retal Open Access Orders on This Docket

L Smmay of Comments

MPLP and Ada the AG, and North American Naturd Resources contend thet
MCR 7.208(8) prohibits the Commisson from seting asdde or amending its Orders in
U- 1290, et d because of the pending dam of goped to the Michigen Court of
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Appeds MPLP, p. 1; AG, p. 5; North American, p. 1. Thee paties ague that further
action may not be taken until the Court of Appeds remands these maiters to the
Commisson for condderdion of the impact of the Supreme Court Opinion.

2. Energy Michigan Reply

Enagy Michigan bdieves that the Commisson may proceed to implement
the U-l 1290 d Ordes as issued because the Orders gpproved voluntary open
access taiffs Thus the Orders need not be st asde or amended because they
comply with the rding of the Supreme Court Opinion.

IIl. CONCLUSION AND PRAYER FOR RELIEF

A. Conclusion

The Supreme Court Opinion does not prevent the Michigan Public Sarvice
Commisson from implementing a vountaily filed open access program. The
Commisson may exadse its traditiond efforceament powes regading the filed taiffs
and implemettaion plans The Commisson may sanction or prevent withdravd of these
open access programs by teminaing bendfits provided to the dectric utiliies under
Orders U- 11726, U- 11453 and others. Parties to the U- 11726 and U- 11453 cases may
enforce the terms agreed to by the utilities in the proceedings

In view of the foregoing, the Supreme Court Opinion does not prevent the
Commisson from proceeding with its dectric redructuring program.
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B. Payer for Rdief

WHEREFORE Energy Michigen requests tha the Commisson issue an Order
dding tha:

L The Commisson hes the adthority to modify implement and eforce the
Retal Open Access implementation plans and taiffs goproved in U-l 1290, & 4;

and

2. Unilaerd termination or withdrawval of open access programs by Deroit
Edison or Consumers Energy can be prevented by enforcing the terms of the U-
11726 and U- 11290, & d Orders incduding termination and recgpture of the
benefits conferred on those utilities by the Orders discussed above

Respectfuily  submitted,

VARNUM, RIDDERING, SCHMIDT & HOWLETTLLP
Attorneys for Energy  Michigan

August 10, 1999 By: £ () pboreitecrirnt

Eic J'Schneidewind (P20037)
The Victor Center, Suite 8 10
201 N. Washington Sguare
Lardng, Michigan 48933

(5 17) 482-6237
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